Decisions of 


The Comptroller General 
of the United States 


VOLUME 56 Page 767 to 846 
JULY 1977 


UNITED STATES 
GENERAL ACCOUNTING OFFICE 





U.S. GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1977 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, 
D.C. 20402. Price $1.40 (single copy) ; subscription price: $17.75 a year; $4.45 addi- 
tional for foreign mailing. 





COMPTROLLER GENERAL OF THE UNITED STATES 
Elmer B. Staats 


DEPUTY COMPTROLLER GENERAL OF THE UNITED STATES 
Robert F. Keller 


GENERAL COUNSEL 
Paul G. Dembling 


DEPUTY GENERAL COUNSEL 
Milton J. Socolar 


ASSOCIATE GENERAL COUNSELS 


F. Henry Barclay, Jr. 
John J. Higgins 


Richard R. Pierson 
Paul Shnitzer 





TABLE OF DECISION NUMBERS 


B-170686, July 27 
B-186348, July 18 
B-186932, July 29 
B-187396, July 28 
B-187509, July 11 
B-187552, July 21 
B-187802, July 27 
B-187811, July 29 
B-187833, July 6 

B-187934, July 15 
B-188305, July 7 

B-188458, July 29 
B-188464, July 19 
B-188794, July 19 


Cite Decisions as 56 Comp. Gen.—. 


Uniform pagination. The page numbers in the pamphlet are identical to those in the permanent 
ound volume. 


IV 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 767 


[ B-187833 J 


Telephones—Private Residences—Telephone Installation 
Charges—Relocation of Military Member’s Mobile Home 


Claim that reimbursement of telephone reconnection charges should be paid 
under same authority as other utility charges incurred incident to a required 
relocation of Air Force member, not constituting a permanent change of station, 
may be paid, since it is doubtful that Congress intended to preclude payment 
in such cases when enacting 31 U.S.C. 679 (1970), which precludes the payment 
of any expense in connection with telephone service installed in a private resi- 
dence. Decisions inconsistent with the foregoing will not be followed in the 
future. 55 Comp. Gen. 932, 54 id. 661 and B-141573, January 5, 1960, overruled. 
In the matter of Technical Sergeant Ezra Foster, USAF, July 6, 


1977: 


This action is in response to letter dated September 15, 1976 (file 
reference ACF), with enclosures, from the Chief, Accounting and 
Finance Branch, Comptroller, Headquarters Warner Robins Air 
Logistics Center, Robins Air Force Base, Georgia, requesting an ad- 
vance decision concerning the claim of Technical Sergeant Ezra 
Foster, USAF, 423-62-7388, for reimbursement of the expense of 
reconnecting his private telephone in the described circumstances. The 
request has been assigned PDTATAC Control No. 76-23, by the Per 
Diem, Travel and Transportation Allowance Committee. 

The Finance and Accounting Officer indicates that Sergeant Fos- 
ter’s claim arose as a result of the relocation of his mobile home from 
the Falcon Mobile Home Park, owned and operated by Robins Air 
Force Base, to the Robins Mobile Home Park. Apparently, the Falcon 
Mobile Home Park is being closed and the Robins Mobile Home Park 
has been recently established. The relocation of the mobile homes has 
been directed at Government expense. The Government moves the 
mobile homes under contract; however, certain utilities such as nat- 
ural gas and telephone may not be moved by the contractor. As a re- 
sult the member is requested to make the necessary arrangements and 
he will be reimbursed for expenses incurred. The Finance and Ac- 
counting Officer in this regard notes that 31 U.S.C. 679 (1970) as con- 
strued by this Office precludes the reimbursement of charges incurred 
incident to the reconnection of telephone service. 

It is stated that Sergeant Foster’s original claim in the amount of 
$34 for reconnection of his telephone service incident to the reloca- 
tion of his mobile home was disallowed by the Air Force on the basis 
of decisions of this Office dealing with similar circumstances. Sergeant 
Foster has now resubmitted his claim and has advanced the argument 
that our construction of 31 U.S.C. 679 is broader than that intended by 
the Congress. He also indicates that although the charge is expressly 
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for telephone service, due to its genesis it cannot be considered as 
“part of the telephone service” received in his home so as to come 
under the statutory prohibition. He further indicates that it is his 
belief that failure to reimburse him for such expense constitutes an 
unlawful tax levied on him in violation of the United States Consti- 
tution. 

In the request for decision, it is noted that ordinary examination 
fails to disclose any meaningful difference between the charge for re- 
connection of a telephone and reimbursable charges for reconnection 
of natural gas, electricity, or television cable. As a result, Sergeant 
Foster’s claim has been submitted for an advance decision. 

“Section 679 of title 31, United States Code, provides in part as 
follows: 

Except as otherwise provided by law, no money appropriated by any Act shall 


be expended for telephone service installed in any private residence or private 
apartment * * *, 


As a result of this request for advance decision, we have thoroughly 
reviewed the position of this Office in applying the provisions of 31 
U.S.C. 679 (1970) in cases similar to that of Sergeant Foster. While 
the statute was intended to preclude any possibility of the Govern- 


ment bearing the costs of telephone service in private residences, it 
is questionable that the Congress intended to preclude the reimburse- 
ment of telephone reconnection charges caused by Government action. 
That is to say, the apparent purpose of the statute was to prohibit 
Government officials from having telephones in their private resi- 
dences or private apartments at Government expense. We do not be- 
lieve that in enacting this law the Congress intended to preclude an 
individual from being reimbursed for an expense incurred as a result 
of Governmental action over which he had no control. 

Accordingly, in Sergeant Foster’s case, and similar cases which 
arise in the future, reimbursement for telephone connection charges 
may be made on the same basis as for other charges for other utility 
connections. Decisions of this Office inconsistent with the foregoing 
concerning telephone charges such as here involved (55 Comp. Gen. 
932, 936 (1976) ; 54 zd. 661 (1975) ; and B-141573, January 5, 1960) 
will no longer be followed. 

The voucher is returned and payment is authorized if otherwise 
correct. 

[B-188305] 


Contracts—Protests—Court Solicited Aid 


General Accounting Office (GAO) will consider protest—even though it is also 
before court of competent jurisdiction—where court expressly requested decision 
in the matter. 
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Contracts—Protests—Oral Advice of GAO Staff Members: Not 
Binding 


Informal oral advice given by GAO staff.members to procuring agency rep- 
resentatives is not binding on GAO in event of bid protest. 


Contracts—Incorporation of Terms By Reference—Oral State- 
ments 


Award under request for proposals (RFP) incorporating by reference telephone 
conversations regarding proposed price—which had not been memorialized—does 
not violate 31 U.S.C. 200(a) (1). However, such incorporation is clearly inappro- 
riate, since agreement reached in conversations should have been put in writing 
to avoid disputes. 


Contracts—Negotiation—Cost, etc., Data—Ambiguous Prices 


Award should not be based on ambiguous price proposal through application 
of contra proferentem rule of contract construction that ambiguities be construed 
against their drafter; rather, discussions should be conducted to clarify price. 


Contracts—Negotiation—Competition—Discussion With All Offer- 
ors Requirement—What Constitutes Discussion 


Where Government had been put on direct notice that offeror’s intended pricing 
is different from Government’s interpretation of clearly ambiguous proposal, 
Government cannot compel offeror to accept Government’s interpretation in 
award. Consequently, award by Government varying terms of offer constitutes 
initiation of discussions, since offeror can either accept or reject proffered 
“award.” 


Contracts—Negotiation—Offers or Proposals—Revision—Equal 
Opportunity To All Offerors 


If post-selection discussions have been conducted with successful offeror regard- 
ing price, discussions should have been conducted with other offeror in com- 
petitive range, even where discussions did not directly affect offeror’s relative 
standing, because all offerors are entitled to equal treatment and opportunity 
to revise proposals. Debriefing does not constitute meaningful discussions, since 
protester was not afforded opportunity to revise proposal. 


Contracts—Negotiations—Offers or Proposals—Prices—Not Fixed 


~ 


Award for micrographics services based on unit prices for 5 million, 6 million 
and 7 million images, respectively, is not “fixed” or “finitely determinable” for 
all periods of contract under “fixed prices” clause because, if 18 million images 
are exceeded in three evaluated periods, there exists no applicable unit price. 
Also, protester’s proposal did not propose “fixed” or “finitely determinable” prices 
for all periods because, although fixed unit prices were proposed for initial con- 
tract period, subsequent options were based on same unit prices adjusted by Cost 
of Living Index for previous 12-month period. Clause contemplates “fixed” or 
“finitely determinable” prices as of time of award so proper price evaluation 
can be made. 


Contracts—Negotiation—Awards—Contrary to Negotiated Pro- 
curement Procedures—Improper Post-Award Discussions 


Where award under RFP was based on improper post-award discussions, contract 
should be terminated and requirement resolicited, even where awardee’s price 
was disclosed in debriefing to protester and auction situation may be created, 
because of primacy of statutory requirements for competition over regulatory 
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prohibition of auction techniques. Furthermore, remedial action is in the Gov- 
ernment’s best interests to protect confidence in the integrity of competitive 
procurement system, notwithstanding adverse agency mission and cost impacts. 


In the matter of the PRC Information Sciences Company, July 7, 
1977: 


On March 16, 1977, PRC Information Sciences Company (PRC) 
protested the award by the Securities and Exchange Commission 
(SEC) of contract No. SE-77-D-0006, to Rehab Computer, Incor- 
porated, d.b.a. Rehab Group, Inc. (Rehab), pursuant to request for 
proposals (RFP) SEC-539. The RFP solicited proposals for a con- 
tractor-operated facilities management automated document filming, 
storage and retrieval system. 

The RFP called for technical and firm fixed-price proposals to be 
evaluated for the initial contract period to September 30, 1977, and 
two 1-year options. (There are three additional yearly options.) Under 
the RFP evaluation scheme, “technology” received 75-percent weight 
and price 25 percent. Price was the evaluated system cost for the first 
three terms, including equipment, software, training and maintenance, 
as well as the cost for filming, including processing, and indexing, the 
SEC documents. Both offerors quoted prices per image for the filming 
services. The quantity of filming was indefinite, although the RFP 
provided that the following image volumes would be used for evalua- 
tion purposes : 


Term Volume 
oe 1, 500, 000 
2 5, 000, 000 
3 6, 000, 000 


Also, although the Service Contract Act (SCA) applied to this pro- 
curement, none of the required implementing provisions or applicable 
wage determinations were contained in the RFP. 

Only Rehab and PRC submitted technical and price proposals under 
the RFP. After discussions were conducted with both offerors, best 
and final offers were submitted by January 14, 1977. The technical 
proposals of Rehab and PRC were found to be essentially equal. How- 
ever, Rehab’s evaluated price of approximately $3.6 million was lower 
than PRC’s evaluated price of approximately $4 million. Conse- 
quently, award of contract No. SE-77—D-0005 (first award) was made 
to Rehab on January 17, 1977. 

The SEC award letter of that date incorporated Rehab’s written 
submissions under RFP SEC-539, as well as telephone conversations 
between Rehab officials and an official of SEC “on January 11 and 12, 
1977, concerning a material escalation clause and image pricing.” 
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One submission incorporated in the award was Rehab’s last price 
proposal of January 3, 1977. This proposal contained fixed prices for 
hardware and maintenance, as well as two alternate groups of unit 
prices for supporting services. The primary quoted rates per image 
were $0.145, $0.138 and $0.146. The alternate image prices (without 
minicomputer and maintenance) were $0.139, $0.133 and $0.141 per 
image. Although the award document did not specify which alterna- 
tive had been selected, SEC states that the lesser image prices were 
the basis of the award. The price submission is ambiguous regarding 
whether these image prices were for (1) three 1-year periods; (2) the 
three evaluated terms or (3) respective image quantities of 5 million, 
6 million and 7 million. (The latter image quantities are estimates set 
forth in section F.8.B of the RFP for the first 3 years of the system.) 

A debriefing conference with PRC was held on January 28, 1977, 
where SEC’s evaluation of the proposals was summarized and the 
Rehab unit image prices, which SEC states were the basis for the 
award, were revealed. 

On February 2, 1977, PRC filed with our Office a protest against the 
first award on 17 grounds. On that same date, SEC requested our Office 
for an advance decision on some of the issues raised by the protest. 

Without awaiting our decision, SEC terminated Rehab’s contract 
on February 16, 1977. On February 17, 1977, PRC withdrew the pro- 
test and SEC the request, apparently based on the understanding that 
SEC would solicit a new round of best and final offers from PRC 
and Rehab. SEC reports that it decided on this course of action be- 
cause of the failure to include the applicable SCA provisions in the 
RFP and the problems concerning Rehab’s submission of a proposal 
in a trade name rather than its corporate name. 

Rehab protested the termination of its contract to SEC. It stated 
that a new round of best and final offers would be unfair to Rehab 
because much of its proposal had been disclosed to PRC at the debrief- 
ing. Rehab asserted that a resolicitation would essentially be a pro- 
hibited auction. 

SEC employed a legal consultant to provide procurement/legal 
advice on this matter. The consultant attended an SEC debriefing of 
Rehab on February 23, 1977. It was made clear at the debriefing, that 
the consultant was an independent expert, not a representative of 
SEC, and that he could not bind or obligate SEC in any way. At the 
debriefing, Rehab was asked to submit its views on the SCA problem. 
Also, at the end of the debriefing, the consultant asked Rehab repre- 
sentatives how it intended the image pricing portion of its final price 
submission to be interpreted. 
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By letter dated February 23, 1977, Rehab explained that it intended 
the respective image prices to be on a “term” basis for the contract 
and evaluated option terms. On February 24, 1977, Rehab advised 
that— 

* * * regardless of whether the Service Contract Act or the Walsh-Healey Act 
applied * * * [it would] be bound by any wage determination made by the Sec- 
retary of Labor * * * [and it would] not claim, and hereby waives any right to 
claim, for additional costs attributable to any wage determination made by the 
Secretary of Labor during the life of the contract. 

On February 23, 1977—while no protest was pending—SEC repre- 
sentatives and the legal consultant met with the General Counsel and 
another representative of our Office and discussed some of the problems 
involved in the procurement and how they could be best resolved. 

SEC reevaluated the price proposals using several methods in 
response to the objections raised by PRC in the protest. SEC deter- 
mined that the price gap between Rehab and PRC was still approx- 
imately $260,000, assuming the evaluated price most advantageous 
to PRC and the price least advantageous to Rehab. Also, SEC found 
that the SCA’s application would not affect the relative price stand- 
ing of the two offerors. SEC also determined that Rehab’s offer in a 
trade name should not be cause for rejection. See 51 Comp. Gen. 494 
(1972). Moreover, SEC determined that a new round of best and 
final offers would constitute an illegal auction. See Federal Procure- 
ment Regulations (FPR) § 1-3.805-1(b) (1964 ed. amend. 153). Con- 
sequently, SEC decided to reaward the micrographics requirement to 
Rehab. 

On March 2, 1977, contract No. SE-77-D-0006 (second award) was 
made to Rehab in its corporate and trade names. This award incor- 
porates the Rehab written submissions under RFP SEC-539 and the 
January 11 and 12 telephone calls between Rehab officials and the 
official of SEC “concerning the management fee for handling pur- 
chased equipment and image pricing.” The award document also 
states: 

* * * Tt is also understood that the Service Contract Act and all applicable 
wage determinations of the Department of Labor will apply to this contract 
without a price adjustment for any subsequent wage increases in future deter- 
minations. Additionally, consistent with the interpretation of the SEC, your 
firm’s price proposal contemplates the following : 

1) The first five million images to be produced for the SEC will cost the 
SEC .133 dollars per copy, regardless of the contract term in which the 
production takes place, 

2) The next six million images produced will cost the SEC .133 dollars 
per copy, regardless of the contract term, and 

3) For the next seven million images produced, SEC will be charged a 
rate of .141 dollars per copy. 

On March 16, 1977, PRC protested to our Office the second award 
to Rehab. PRC’s protest bases are summarized as follows: (1) the 
contract awarded differs from the contract solicited because (a) the 
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SCA was not implemented in the RFP and (b) Rehab’s image pricing 
violated the RFP provisions; (2) while no discussions were conducted 
with PRC after the termination of the first Rehab contract and prior 
to the award of the second contract, discussions were improperly 
conducted with Rehab during that period concerning (a) the identity 
of Rehab (trade or corporate name); (b) the price terms of the 
contract} and (c) the application of the SCA; (3) the contract vio- 
lates 31 U.S.C. § 200 (1970) because it incorporated oral contract 
terms by reference; and (4) the award of the second contract to 
Rehab constituted a new procurement not complying with the rules 
requiring competition. 

On March 24, 1977, PRC filed suit in the United States District 
Court for the District of Columbia (PRC Information Sciences Com- 
pany v. Ltoderick M. Hills, et al., Civil Action No. 77-0527) seeking 
to enjoin contract performance pending our decision on the protest. 
On April 5, 1977, the parties stipulated to stop all work on the con- 
tract, with the exception of certain items common to both PRC’s 
and Rehab’s proposals, pending a scheduled hearing on PRC’s motion 
for a preliminary injunction. On April 20, 1977, a hearing was held 
on the motion, after which the parties stipulated to stop work on the 
contract, except for the purchase and installation of that equipment 
determined by SEC to be common to both proposals, pending our 
decision. 

Although it is the ordinary practice of our Office not to render a 
decision where the issues involved are likely to be disposed of in 
litigation before a court of competent jurisdiction, see, e.g., Nartron 
Corporation, 53 Comp. Gen. 730 (1974), 74-1 CPD 154, we will 
consider PRC’s protest, since the court expressly requested our deci- 
sion. See the Bid Protest Procedures, 4 C.F.R. § 20.10 (1977) ; Mare- 
mont Corporation, 55 Comp. Gen. 1362 (1976), 76-2 CPD 181. 

The SEC has stated that it relied, in part, on discussions with 
General Accounting Office staff members prior to the filing of this 
protest in deciding to reaward the contract to Rehab. SEC was in- 
formed that the advice given was informal and did not in any 
way bind our Office in the event of a bid protest. Furthermore, the 
staff members who participated in the discussions have disqualified 
themselves from participating in the consideration of this case. 

From time to time, where no protest is pending, our staff may meet 
with representatives of other agencies which have requested informal 
advice on proposed agency procurement actions. Such views of mem- 
bers of our staff— 

* * * must of necessity be regarded as personal views only, given for what- 
ever they may be worth in the way of assisting the administrative offices in 


the solution of their problems. The expression of such opinions does not con- 
stitute an official action and cannot under any circumstances be recognized 
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as controlling the action of this Office [the Comptroller General] on any 
matter that may come before it [him] for official determination. (E.g., a bid 
protest.) 4 Comp. Gen. 1024, 1025. (1925). 

See also 29 Comp. Gen. 335 (1950) ; 31 id. 613 (1952). In any event, 
our decision of today is based on facts and issues which were not 
specifically brought to our representatives’ attention during these 
informal discussions. 

We will first consider PRC’s protest concerning Rehab’s image 
prices. As noted above, the final Rehab price submission was am- 
biguous regarding whether the proposed image prices were for “quan- 
tities,” yearly periods or “terms.” Although the first award document 
did not specify the interpretation on which the award was being made, 
the second award document expressed the agreement of the parties 
that the contract would be governed by the “quantity” image pricing 
interpretation. 

SEC explains that the first award was also based on “quantity” 
image pricing because that interpretation was most advantageous 
to the Government according to the RFP evaluation criteria. (Under 
the cost reevaluation made after the first but prior to the second 
award, there was a $15,000 cost differential, ie., Rehab’s evaluated 
image price by “term” is $3,553,792, as opposed to its evaluated price 
based on “quantity” of $3,538,792.) SEC states that it could choose 
the interpretation of Rehab’s offer that was most advantageous to the 
Government because of the contra proferentem rule of contract con- 
struction that ambiguities in a contract are to be construed against 
the drafter of the ambiguous terms. SEC further states that this 
intended meaning of Rehab’s image pricing was verified during the 
January 11 and 12 telephone conversations with Rehab officials 
which were incorporated by reference into both the first and second 
awards. 

SEC asserts that the legal consultant’s inquiry of Rehab concern- 
ing the intended image pricing did not constitute discussions, since 
the matter had already been clarified prior to the January 14 closing 
date for best and final offers, and Rehab was bound to this inter- 
pretation in any case by the contra proferentem rule of construction. 
Furthermore, both SEC and Rehab assert that since it was made clear 
that the legal consultant was not SEC’s representative, his questions 
and Rehab’s answers did not constitute discussions justifying reopen- 
ing negotiations because Rehab was not afforded any opportunity 
to change its proposal. SEC states that this is evidenced by SEC’s 
ignoring Rehab’s “term” image pricing interpretation in the award 
of the second contract. SEC and Rehab deny any other communica- 
tions between them regarding image pricing after the first award. 

The only evidence in the record that the meaning of Rehab’s in- 
tended image pricing was agreed upon prior to the January 14, 1977, 
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closing date for best and final offers is the affidavit of the SEC official 
who spoke to Rehab on the telephone. In the aflidavit, he states: 

* * * During the telephone discussions with Rehab on January 11 and 12, 
1977, I confirmed that prices were firm tor volume, not term. * * * 

Although both award documents incorporateed these telephone con- 
versations by reference, the record does not reveal any concurrent 
memorialization of what was agreed upon in the conversations. 

The protester has asserted that the incorporation of telephone con- 
versations—which had not been memorialized—regarding the price 
of the contract violates 31 U.S.C. -§ 200(a) (1) (1970). This statute 
provides that no amount can be recorded as an obligation of the 
United States unless it is supported by documentary evidence of a 
binding agreement in writing between the parties in a manner and 
form authorized by law. In the present case, there was a written 
agreement sufficient to satisfy this statute’s requirements, notwith- 
standing that it may involve some problems of interpretation regard- 
ing the telephone conversations incorporated by reference. In any 
case, the failure to have a written agreement does not, in and of itself, 
afford a basis for a third party, not of the contract, to object to the 
contract’s legality. See B-184648, December 3, 1975. Contrast United 
States v. American Renaissance Lines, 494 F.2d 1059 (C.A. D.C. 1974) ; 
cert. denied 419 U.S. 1020 (1974), where the court found void a 
purely executory oral contract, on which the Government sought re- 
covery from the defendant/contractor some 514 years after the pur- 
ported award. 

Nevertheless, incorporating telephone conversations—whose con- 
tents could be subject to dispute—into a contract is certainly inap- 
propriate. See FPR § 1-1.208 (1964 ed. amend. 9) ; B—184648, supra. 
If SEC thought some understanding had been reached during the 
telephone conversations, it should have instructed Rehab to affirm 
this agreement in its best and final offer rather than relying upon a 
rule of contractual construction. A primary purpose of discussions in 
a negotiated procurement is to achieve “complete agreement of the 
parties on all basic issues” and “to resolve uncertainties relating to the 
* * * price to be paid.” See FPR § 1-3.804 (1964 ed. amend. 153). If 
the oral clarifications are not memorialized and a disagreement later 
arises regarding their content, then a primary purpose of conducting 
discussions has been thwarted, since the rights of the parties may still 
be indefinite and uncertain. See B-184648, supra. 

Furthermore, notwithstanding the affidavit indicating that the 
image pricing problem in Rehab’s proposal was taken care of in these 
telephone conversations, there is considerable evidence in the record 
that there was “no meeting of the minds” regarding Rehab’s image 
pricing prior to the first award. 
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The most obvious indication that no price agreement had been 
reached was Rehab’s letter dated February 23, 1977, which states: 


As per our original proposal and as confirmed in our letter of January 3, 1977, 


the following represents our explanation of cost projections associated with 
RFP SEC-539. 


As defined in the RFP, term refers to fiscal year, the first “year” extending 
from the date of the award to September 30, 1977. Our quoted cost of $.145 


applies to the first term or “year” of the contract, regardless of the number 
of images processed. 


For example, if the volume for the first year, or term is 1.5 million, the cost 
per image would remain $.145, as quoted. Likewise, if the volume in the two suc- 
ceeding years (terms) should vary from the volume indicated, the quoted price 
for each term would remain the same. Even the 1.5 million images as quoted in 
the RFP as the first year evaluation criteria may not be true, since term (year) 
is defined as beginning on the date of contract award. 


Therefore, all quoted costs are applicable for each remaining term, or year, of 
the contract, regardless of volume. 


Moreover, although price is certainly a critical factor in a contract, 
Rehab merely confirmed its ambiguous January 8, 1977 price proposal 
in its January 14 best and final offer without making any reference to 
a clarification or understanding of image pricing. Indeed, Rehab still 
asserts that its intended image pricing scheme was based on “term.” 
Furthermore, Rehab does not confirm or mention the January 11 and 
12 telephone conversations in the extensive briefs and affidavits it has 
submitted in this case. 

Also, if agreement on the image pricing had been reached, why did 
the legal consultant feel a need to broach the subject and Rehab feel 
compelled to respond? Also, SEC spelled out and required Rehab to 
agree to the agency version of Rehab’s image pricing in the second 
award document. 

Finally, at the debriefing, PRC was repeatedly informed that Rehab 
proposed image prices based on “term.” For example, the SEC attor- 
ney conducting the debriefing summarized Rehab’s image pricing 
scheme as follows: 

* * * Rehab submitted to the Commission a firm fixed price indefinite quantity 
proposal in which there was a specific figure set for a per image event, irrespective 


of the volume, irrespective, as I understand, of factors that may fluctuate during 
the terms in issue. 


So, for term one, Rehab set for term one we will charge you “X” per image; 
for term two, we will charge you “Y” ; and for term three, we will charge you “Z,” 
and if the earth should open up and disastrous things should happen, that is the 
price we will be willing to stand behind. (See p. 20 of PRC Debriefing Conference 
Minutes. ) 


Even the SEC official, who spoke to Rehab on the telephone on January 
11 and 12 and who was in attendance at the PRC debriefing, indicated 
to PRC that Rehab had intended “term” image prices. He said to PRC: 


The unit price offered by Rehab, first term, .139; for the second term, 183 ; 
for the third term, .141. (See p. 125 of PRC Debriefing Conference Minutes. ) 
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(There is some implication from another SEC representative's state- 
ments at the debriefing that Rehab’s image prices may have been based 
on “quantity”; however, the discussion is totally ambiguous and un- 
clear on this point. See pp. 58-59 of PRC Debriefing Conference 
Minutes. ) 

With regard to SEC’s assertions that Rehab was otherwise bound in 
the first award to the image pricing “quantity” interpretation, it is 
clear that contracts should not be awarded in negotiated procurements 
based upon ambiguous offers through the application of the contra 
proferentem rule of construction against the offeror. Discussions are 
supposed to be used to clarify ambiguous proposals. FPR § 1-3.804, 
supra; Garrett Corporation, B-182991, B-182903, January 13, 1976, 
76-1 CPD 20. We recognize that this rule of construction has been ap- 
plied to the interpretation of contracts, see, e.g., 16 Comp. Gen. 569 
(1936); WPC Enterprises, Incorporated v. United States, 323 F.2d 
874 (Ct. Cl. 1963), and, in appropriate circumstances, to the interpreta- 
tion of bids under formally advertised procurements (e.g. where no 
other bidders are prejudiced). See 39 Comp. Gen. 546 (1960) ; 43 zd. 
663 (1964). However, we are unaware of any decisions which apply 
this rule to proposals in negotiated procurements prior to award, where 
discussions are generally the rule. Unlike a bid under an IF B—which 
is an irrevocable offer for a reasonable amount of time once submitted 
(i.e., the “firm bid rule,” see 49 Comp. Gen. 395 (1969) ) a proposal 
in a negotiated procurement may be discussed and changed. For exam- 
ple, discussions should be held where offered price is ambiguous. See 
FPR § 1-3.804, supra. 

Further, the “quantity” interpretation of image pricing in the first 
award under the contra proferentem rule of contract construction 
would seem inappropriate, also because it is not necessarily the most 
advantageous to the Government in all instances. Although the “quan- 
tity” image pricing may be the most advantageous to the Government 
under the RFP evaluation criteria (evaluation based on a hypothetical 
1.5 million images for the first term, 5 million images for the second 
term, and 6 million images for the third term), it may not be the most 
advantageous if the volume of images actually processed under the 
contract turns out to be higher or lower than estimated. Substantial 
volume variances could mean significant dollar differences in the Gov- 
ernment’s liability under the contract depending on whether image 
pricing by “quantity” or “term” is applicable. 

Moreover, where the Government has been put on direct notice that 
the offeror’s intended pricing is different from the Government’s inter- 
pretation of the clearly ambiguous proposal, the Government cannot 
compel the offeror to accept the Government’s interpretation in the 
award. Such an award in a negotiated procurement by the Government 
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varying the intended terms of the offer constitutes the initiation of dis- 
cussions, since the offeror can either accept or reject the award basis 
proposed by the Government. Cf. Computer Network Corporation 
et al., 56 Comp. Gen. 694 (1977). Since SEC was expressly made aware 
that Rehab’s intended image pricing was based on “term” rather than 
“quantity,” the second award incorporating image prices based on 
“quantity” could have been rejected by Rehab, although Rehab ac- 
cepted the Government’s version in signing the award document. 

Whether discussions have been held is a matter to be determined 
upon the basis of the particular actions of the parties, and not merely 
upon the characterizations of the contracting agency. Food Science 
Associates, Inc., B-183054, April 30, 1975, 75-1 CPD 269; Centro 
Corporation, B-186842, June 1, 1977. We have held that discussions 
have been conducted where the offeror has been afforded an opportu- 
nity to change or modify its proposal, regardless of whether such 
opportunity to revise or modify resulted from actions initiated by the 
Government or the offeror. 51 Comp. Gen. 479 (1972). Rehab had the 
right in the present case to reject SEC’s profferred “award” or pro- 
pose some compromise on the disputed price terms. 

The fact that it was the inquiry of the legal consultant—whom SEC 
states was not its agent—may have been the proximate cause for surfac- 
ing the confusion between Rehab and SEC regarding Rehab’s pro- 
posed price does not make the apparent failure to previously achieve 
common agreement on price and SEC’s knowledge of the problem any 
less real. In view of the subsequent course of action involving SEC’s 
essentially modifying the price it knew was intended by Rehab in 
the second award document, the fact that the legal consultant may not 
have been SEC’s agent is irrelevant. 

The cases cited by SEC and Rehab for the proposition that no dis- 
cussions were conducted are distinguishable from the present situation. 
In B-170989, B-170990, November 17, 1971, a meeting with an offeror 
after the close of negotiations, which was intended only as an oppor- 
tunity for the contractor to explain its price reductions and was in fact 
so limited, did not constitute discussions. Unlike the present case, there 
was no opportunity for the offeror to make any change in its proposal 
or for the Government representatives to effect any change in the solici- 
tation provisions. In Fechheimer Brothers, Inc., B-184751, June 24, 
1976, 76-1 CPD 404, a contracting officer allowed an offeror to submit 
a certification that its sample met the specifications after the closing 
date. This was not discussions because the offeror had already com- 
mitted itself, by signing and submitting a proposal, to comply with the 
specifications, so the certification did not add to the legal obligations 
the offeror would have upon receiving the award, In the present case, 
however, Rehab was not bound to the Government’s interpretation of 
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the ambiguous price proposal because it had previously made SEC 
aware (albeit indirectly) that this interpretation was not the intended 
one. 

The image pricing “quantity”/“term” dichotomy is not the only 
peculiarity of the SEC/Rehab price agreement. In Rehab’s January 
3, 1977, final price submission, although the prices for software and 
training (totaling $32,500) are stated, they were included in the 
initial $0.139 image unit price (for the first term or first 5 million 
images). In his affidavit, the SEC official who spoke to Rehab on the 
telephone states that during the January 11 and 12 telephone conver- 
sations he discussed with Rehab the problems involving the inclusion 
of software and training in the image price, but no change was made 
because it made no difference in the evaluated price. 

The second award document set a price of $0.133 per image for the 
first 5 million images. SEC explains that this lower image rate is a 
result of breaking out the fixed prices for the software and training 
so that these items could be separately paid. However, this intent is 
nowhere memorialized in the second award document. 

Under the “quantity” image pricing interpretation, Rehab would 
have eventually been paid for most of the $32,500 in software and 
training ($0.139 —$0.133—$0.006 x 5 million images =$30,000). If the 
image price had been dependent on “term,” however—which Rehab 
still asserts was its intended pricing scheme—there would be no cer- 
tainty that a sufficient volume of images would have been processed in 
the first term to cover the software and training costs. (The record in- 
dicates that substantially less than 5 million images, i.e., 1.5 million 
images) were apparently intended to be processed in the first term.) 

Moreover, under the second award—assuming there was no dis- 
agreement regarding the nonmemorialized treatment of software and 
training—Rehab would not have to wait for sufficient images to be 
processed to cover the price for these services, but rather could bill for 
the services upon their completion—which probably is to Rehab’s 
benefit. Therefore, it would appear that the price treatment of software 
and training was also the subject of discussions with Rehab. 

There is another peculiarity in the image pricing which also shows 
that the second award document constituted the initiation of discus- 
sions. In Rehab’s January 3, 1977, final price submission, it proposed 
alternative image rates ($0.139, $0.133, $0.141 and $0.145, $0.138, 
$0.146). The first group of rates are labeled in the final price submis- 
sion as the “cost per documents without the Mini and maintenance.” 
The second group of rates are apparently for the operation of a com- 
plete system, including the minicomputer with maintenance. 

The first award letter did not state which alternative the Govern- 
ment selected in making the award, although from other information in 
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the record it is clear that the lower rates were intended by the Govern- 
ment to be the contract rates. In Rehab’s February 23, 1977, letter, 
explaining its intended image pricing, Rehab states its quoted price for 
the first term was $0.145 per image. It would appear that because it was 
not stated whether the first award was for the “without minicomputer” 
alternative rates or the “with minicomputer” alternative rates, there 
was no “meeting of the minds” in the first award on this point either. 
Rehab’s February 23 letter should have made this apparent to SEC. 

The second award document specifically incorporates the rates 
quoted for the “without minicomputer” alternative. However, the 
record indicates that the minicomputer with maintenance seems to be 
included in the awarded system. Since the second award was not based 
on an alternative proposed by Rehab, the second award document and 
Rehab’s acceptance by signing the document seems to constitute dis- 
cussions for this reason also. 

If discussions have been conducted with one offeror, it is required 
that discussions be conducted with all offerors within the competitive 
range, including an opportunity to submit revised offers. See FPR 
§ 1-3.805-1, supra; 50 Comp. Gen. 202 (1970) ; 51 zd. 102 (1971) ; zd. 
479 (1972) ; Burroughs Corporation, 56 Comp. Gen. 142 (1976), 76-2 
CPD 472; Airco, Inc. v. Energy Research and Development Adminis- 
tration, 528 F.2d 1294 (7th Cir. 1975). The competition should gen- 
erally be reopened, even when the improper post-selection negotiations 
do not directly affect the offerors’ relative standing, because all offerors 
are entitled to equal treatment and an opportunity to revise their 
proposals. See 49 Comp. Gen. 402 (1969), modified on other grounds in 
Donald N. Humphries and Associates et al., 55 Comp. Gen. 482 (1975), 
75-2 CPD 275; 50 Comp. Gen., supra; Corbetta Construction Com- 
pany of Illinois, Inc., 55 Comp. Gen. 201 (1975), 75-2 CPD 144; af- 
firmed 55 Comp. Gen. 972 (1976), 76-1 CPD 240; Airco, supra. In this 
regard, although it has been argued that PRC was not prejudiced if 
discussions were in fact conducted with Rehab, the point is that every 
offeror within a competitive range has the right to change or modify 
its proposal, including price, for any reason whatever, so long as nego- 
tiations are still open; and that Rehab, but not PRC, was afforded this 
opportunity. 49 Comp. Gen., supra; Corbetta, supra; Airco, supra. 
PRC’s debriefing did not constitute meaningful discussions, as is sug- 
gested by Rehab, since PRC was afforded no opportunity to change or 
revise its proposal. See Group Operations, Incorporated, 55 Comp. Gen. 
1315 (1976), 76-2 CPD 79. 

Both Humphries, supra, and Northrup Services, Inc., B-184560, 
January 28, 1977, 77-1 CPD 71 (cited by SEC and Rehab), represent 
unusual circumstances where the agencies suddenly encountered fund- 
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ing problems after the closing date. We found under the particular 
circumstances of these cases that what would ordinarily be regarded 
as discussions was not a sufficient reason to reopen negotiations with the 
other offerors in the competitive range. 

In Humphries, supra, since the reduction in funds after the closing 
date did not permit the award originally contemplated, an agency 
could extend an opportunity only to the successful offerors to accept 
award for a 22-percent reduced scope of work at the same proposed 
unit price, since the other offerors’ relative positions would not be af- 
fected in this case by such an opportunity. The funding problem was 
an event that was not forseeable or caused by the successful offeror 
in Humphries. In the present case, however, no funding problem 
existed. Also, it was certainly foreseeable that problems might occur 
with Rehab’s ambiguous proposal if it was not properly clarified. Also, 
unlike Humphries, Rehab did change its intended price by agreeing to 
the Government price interpretation. 

Similarily, in Northrup, supra, since the reduction in funds after 
the closing date did not allow an award for the originally contem- 
plated 28-month term, an agency could extend an opportunity only to 
the successful offeror to accept award for 16 months at the prorated 
proposal price, since the successful offeror’s selection would not have 
been affected if other offerors had been given the same opportunity. In 
this case, it was particularly significant that the offerors proposed on 
a 16-month basis also and that the successful offeror had been selected 
on the basis of technical superiority. Besides the factors set out above 
which distinguish Humphries, supra, and Northrup, supra, from the 
present case, the Rehab award selection was ultimately based on price 
rather than technical merit as in Vorthup, supra. 

In addition to SEC’s failure to conduct discussions with PRC as 
well as Rehab, the second Rehab award with the “quantity” image 
pricing scheme violates section II.2.1 of the RFP Instructions. This 
section states : 

Fizved Prices 

To be considered responsive to the solicitation, offerors must offer fixed prices 
for the initial contract period for the initial system or items being procured. 
Fixed prices, or prices which can be finitely determined must be quoted for two 
separate option renewal periods and remain in effect throughout that period. 
Where optional quantities are offered, prices must be fixed or finitely deter- 
minable. 

This clause clearly requires offerors to propose “fixed” or “finitely 
determinable” prices for the entire initial contract and evaluated op- 
tion periods. See Computer Machinery Corporation, 55 Comp. Gen. 
1151 (1976), 76-1 CPD 358; affirmed C3, /nc., B-185592, August 5, 
1976, 76-2 CPD 128; Burroughs, supra; Computer Network, supra, 
where we found offerors’ proposals under procurements with sub- 
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stantially identical “fixed prices” provisions to be unacceptable be- 
cause they did not propose a “fixed” or “finitely determinable” price 
for all periods. 

Although we believe it was permissible to base image prices on 
quantities, see PRC’s proposal offering varying daily image volume 
rates, the rates must be “fixed” or “finitely determinable” for all evalu- 
ated periods of the system. Under Rehab’s pricing scheme, if the 
volume exceeded 18 million images during the first three terms, there 
would be no price applicable for the additional images. See Computer 
Machinery Corporation, supra. Although SEC asserted at the bid 
protest conference that this volume probably will not be achieved, 
there is no provision in the RFP or the Rehab contract: limiting image 
processing to 18 million images. (Section F.8.B. of the RFP indicates 
that 18 million images are the estimate (not the limitation) for the 
first three terms.) Therefore, Rehab’s second award is based on a 
proposal which is unacceptable under the RFP “Fixed Prices” clause. 

During our review, we noted that PRC’s final cost submission also 
was not “fixed” or “finitely determinable” for all of the evaluated 
terms. Although PRC’s quoted varying daily image rates were ap- 
plicable in all instances to the initial contract term, the image rates 
for the two evaluated option terms were the same unit prices “adjusted 
each 1 October by the percentage increase in the Cost of Living Index 
for the Washington, D.C. area over the previous 12 month period as 
determined by the Bureau of Labor Statistics.” We believe the “Fixed 
Prices” clause contemplates prices that are “fixed” or “finitely deter- 
minable” as of the time of award, so that. a proper price evaluation 
can be made for award selection purposes. See Computer Machinery 
Corp., supra. Since the Cost of Living Index for future years is specu- 
lative, PRC’s proposal also did not propose a “fixed” or “finitely 
determinable” price for all: evaluated periods. However, SEC did 
not object to PRC’s proposal for this reason. Furthermore, this is 
the kind of problem that should be cured in meaningful discussions. 

Rehab and SEC have argued that SEC’s actions were reasonable 
under the circumstances because a new round of best and final offers 
would have constituted a prohibited auction technique. See FPR 
§ 1-8.805-1(b), supra. While our Office does not sanction the disclo- 
sure of information which would give any offeror an unfair compet- 
itive advantage, there is nothing inherently illegal in the conduct of 
an auction in a negotiated procurement. 48 Comp. Gen. 536 (1969) ; 
TM Systems, Inc., 55 Comp. Gen. 1066 (1976), 76-1 CPD 299; 
Honeywell Information Systems, Inc., 56 Comp. Gen. 505 (1977), 
77-1 CPD 256. In Honeywell, supra (affirming Burroughs, supra), 
we recommended a new round of best and final offers, even though 
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the awardee’s initial equipment configuration and prices had been 
disclosed to the protester, where the award was based on an unac- 
ceptably late price proposal and an unacceptable technical proposal 
which was corrected after the closing date, notwithstanding the 
agency’s and Honeywell’s objections to the auction atmosphere. Also, 
see 7M Systems, Inc., supra, and Axel and Deutschmann, B-187798, 
May 12, 1977, 77-1 CPD 339, where similar remedies were proposed to 
allow for equal treatment of the offerors, notwithstanding an auction 
atmosphere. We have taken this position because of the primacy of the 
statutory requirements for competition over the regulatory prohibi- 
tions of auction techniques. Honeywell, supra; Axel and Deutch- 
mann, supra. Cf. Minjares Building Maintenance Company, 55 Comp. 
Gen. 864 (1976), 76-1 CPD 168. Contrast 50 Comp. Gen. 222 (1970) 
(cited by Rehab and SEC), which involved an otherwise proper 
award—apart from the improper price disclosure by the Government— 
where we held that. an agency should make an award, if possible, 
without further discussions to prevent an auction situation. The pres- 
ent situation is also different from Saturn Systems, Inc., B-184336, 
March 2, 1976, 76-1 CPD 145, where an improper award was termi- 
nated after a reevaluation under the RFP evaluation criteria and the 
requirement was reawarded to the true lowest-priced offeror under 
the RFP evaluation criteria. Since the agency did not resolicit in 
Saturn, SEC and Rehab contend that it would be inappropriate to do so 
in the present case because of the auction possibilities. But Saturn 
involved the misevaluation of proposals rather than the unequal 
treatment of offerors. The latter situation can only be cured by 
soliciting a new round of best and final offers. 

SEC and Rehab also argue that PRC should not be allowed to 
force a recompetition where it created the auction situation by ag- 
gressively seeking the contents of Rehab’s proposal, including unit. 
prices, at the debriefing. SEC did not have to disclose any informa- 
tion to PRC that it determined should not be disclosed under the 
Freedom of Information Act, 5 U.S.C. § 552 (1970). SEC and Rehab 
would have us find that a party attempting to ascertain why it was 
unsuccessful on a procurement and whether it has any bases for pro- 
testing the award bars itself from receiving a meaningful remedy 
if it is successful in its efforts. We find this argument incongruous. 

SEC has asserted that even though it may have erred in the conduct 
of this procurement, it would not be in the Government’s best interest 
to terminate the contract at this time. SEC suggests that if any remedy 
is necessary, the option periods should be resolicited after the system 
is installed, tested, and made operational by Rehab. 

In this regard, SEC asserts that it is important to the agency mis- 
sion to get the system operational as soon as possible. The system is 
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to film, store and retrieve documents which publicly held companies 
are required to file with SEC in order to ensure that certain informa- 
tion is available to the investing public. The system replaces the pres- 
ent “paper filing” system—which has been the operating system for 
over 40 years—in recognition of the limitations of the present system 
(e.g., the accelerating number of documents filed at SEC). Conse- 
quently, SEC asserts that a delay in implementing the new auto- 
mated micrographics system will harm the public as well as the 
agency’s interest in having a more efficient system to help protect the 
investing public. Also, SEC has determined that it will be impractical 
to put in the system the many documents received during the delay 
prior to implementing the system. 

Besides Rehab’s termination costs and the resolicitation costs, SEC 
asserts that the delay incident to a recompetition will cause additional 
costs to be incurred. For example, the present “paper filing” system 
is more costly to operate. Also, much time, effort and funds have been 
invested in support systems for the micrographics system. SEC states 
that it may also lose the appropriated money which has been set aside 
for the purchase of the system equipment. 

Moreover, SEC asserts that Rehab—a small business—will be ad- 
versely impacted by a recompetition, since Rehab, with SEC encour- 
agement, did not make a profit on the installed “common” equipment. 
Also, SEC states that Rehab will have difficulty participating in an 
auction caused by PRC—a large business. 

In determining whether it is in the Government’s best interest to 
undertake action to terminate an improper award and recompete the 
requirement, certain factors must be considered, such as the serious- 
ness of the procurement deficiency, the degree of prejudice to other 
offerors or the integrity of the competitive procurement system, the 
good faith of the parties, the extent of performance, the cost to the 
Government, the urgency of the procurement, and the impact on the 
user agency’s mission. See Honeywell, supra, and decisions cited 
therein. 

SEC should not “lose” any money appropriated and obligated for 
the Rehab contract if it is terminated. See Lawrence W. Rosine Co., 55 
Comp. Gen. 1351 (1976), 76-2 CPD 159. Also, we do not believe 
Rehab’s termination costs should be substantial in this case because a 
stopwork order has been in effect since April 5, 1977. Although Rehab 
placed orders on much of the system equipment prior to that date, 
a significant percentage of the equipment has been designated by SEC 
as “common” with PRC’s equipment and is not subject to the termina- 
tion action we recommend below. Moreover, SEC is not without docu- 
ment processing facilities because the present system is still operating. 
Furthermore, Rehab would gain a significant competitive advantage 
by virtue of the improper award it received, if the system were to 
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continue through the fiscal year because it would have experienced on- 
site personnel as well as the use of the equipment not common to 
PRC’s proposed equipment. Finally, the record indicates a number 
of inconsistent statements and actions by SEC and substantial irregu- 
larities in the conduct of this procurement. 

Therefore, we believe that the confidence in the integrity of the com- 
petitive procurement system, and thereby the Government’s best. in- 
terests, would best be served by recompeting this requirement, not- 
withstanding the adverse mission and cost impact.on SEC and Rehab. 

We recommend that SEC terminate Rehab’s contract for the con- 
venience of the Government, except for the “common” equipment 
which was to be installed pursuant. to the stipulation of the parties. 
PRC and Rehab should be afforded as equal an opportunity as feasible 
to submit new best and final offers for the remainder of the system. 
Other offerors need not be solicited in the present case, since no firm 
other than PRC was prejudiced by the foregoing procurement. de- 
ficiencies. See Burroughs, supra. 

In view of our conclusion, we need not consider PRC’s other bases 
for protest. With regard to the SCA problem, however, we have held 
that the most proper way to determine the effect of SCA provisions 
on a procurement is to compete the procurement under the applicable 
SCA wage rates. See B-177317, December 29, 1972; Minjares, supra. 

Also, the RFP evaluation criteria should clearly indicate how price 
proposals are to be evaluated. For example, since SEC made various 
allusions at the PRC debriefing that PRC’s image pricing methodology 
was inconsistent with the RFP, it should be amended to clearly indicate 
what image pricing methods SEC considers to be unacceptable. Also, 
the image volumes used in the evaluation criteria (1.5 million, 5 million 
and 6 million images) are inconsistent with those set out in section 
F.8.B of the RFP (5 million, 6 million, and 7 million images). SEC 
should base its evaluation on the best image volume estimates available 
and disclose these estimates in the RFP. 

Moreover, various “separate charges” were quoted under the RFP. 
In view of our determination in Burroughs, supra, that payment of 
certain “separate charges” is illegal, and that clauses similar to sec- 
tions IT.2.2 and IT.2.3 of the RFP Instructions are unclear as to how 
“separate charges” are to be evaluated, the RFP should be revised to 
advise offerors of the extent to which “separate charges” will be per- 
mitted and how they are to be evaluated. 

As this decision contains a recommendation for corrective action, 
it is being transmitted by letters of today to the congressional commit- 
tees named in section 236 of the Legislative Reorganization Act of 
1970, 31 U.S.C. § 1176 (1970). This statute requires written statements 
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by the agency involved to the House and Senate Committees on Ap- 
propriations, the House Committee on Government Operations and the 
Senate Committee on Governmental Affairs concerning the actions 
taken with respect to our recommendation. 


[B-187509] 


Compensation—Wage Board Employees—Promotions—Tempo- 
rary—Higher Grade General Schedule Positions 

United States Information Agency questions whether bargaining agreement pro- 
vision providing higher pay for employees temporarily assigned to higher grade 
positions would provide a basis for paying higher rates to prevailing rate employ- 
ees while temporarily assigned to higher grade General Schedule positions. Such 
employees may not be paid for details. However, they may be temporarily pro- 
moted to higher grade General Schedule positions with higher pay. Prior denials 
of such pay may be corrected under Back Pay Act, 5 U.S.C. 5596, and such 
employees may receive retroactive temporary promotions and backpay. 

In the matter of Burrell Morris, et al.—retroactive temporary pro- 
motions to higher grade General Schedule positions for prevailing 
rate employees, July 11, 1977: 


This action involves a request from Mr. Edward J. Nickel, Assistant 
Director (Administration and Management), United States Informa- 
tion Agency (USIA), for a ruling on whether prevailing rate employ- 
ees, who are temporarily assigned to perform the duties of higher pay- 
ing positions under the General Schedule, may be paid the appropriate 
higher level pay rate for hours actually employed in such work. 

The record in this case contains the following relevant information. 
Mr. Burrell Morris, a Master Control technician, grade WB-4/3 with 
an hourly pay rate of $11.29 per hour was temporarily assigned as 
Acting Operations Manager from April 20 to April 28, 1976. The Op- 
erations Manager position is a grade GS-13 position which at that time 
had an hourly pay range of $11.01 to $14.32. The National Federation 
of Federal Employees (NFFE) Local 1418, the employees’ representa- 
tive, contends that Mr. Morris and all other technicians who have been 
temporarily assigned to higher level General Schedule positions since 
October 1, 1974, should be paid the hourly rate of the position incum- 
bent. The union finds support for its contention in a provision of an 
ancillary agreement between the parties arrived at in the middle 
1960s that was incorporated by reference in their current collective- 
bargaining agreement. This provision reads as follows: 

Section 2-10: Assignment Pay 


Employees qualified to perform higher level work may be required by proper 
authority to perform such work and will be paid the appropriate higher level 
pay rate for hours actually employed in such work. 
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The USIA contends that past practices and circumstances surround- 
ing the agreement on the above-quoted provision limit its application to 
assignments to higher level prevailing rate positions and that Federal 
law prohibits assignment pay to prevailing rate employees when tem- 
porarily assigned to General Schedule positions. The agency finds sup- 
port for its position in subparagraph 8-3(g) (2), subchapter 8, Federal 
Personnel Manual (FPM) Supplement 532-1, General pay-fixing 
guides. The USIA also refers to FPM guideline on temporary promo- 
tions contained in subchapter 4-4, chapter 335, which states that when 
an employee is required to serve temporarily in a higher grade position, 
he should be temporarily promoted, “except when the service is for a 
brief period.” Relying on this exception, USIA contends that Mr. 
Morris’ 8-day temporary assignment was of too short a duration to 
warrant a temporary promotion. 

We are unpersuaded by the agency’s contentions. With regard to the 
scope of the agreement provision, it is a general principle of law that 
a unilateral interpretation of a collective-bargaining agreement by the 
employer is not per se binding on the parties. 7’edford v. Peabody Coal 
Co., 533 F. 2d 952 (1976). Where the meaning of an agreement provi- 
sion is clear and unambiguous in its meaning, no construction is neces- 
sary. Local 783, Allied Industrial Workers v. General Electric, 471 F. 
2d 751, 756 (1973). We think that the above-quoted provision is clear 
and unambiguous. We can attach but one meaning to it, which is that 
employees assigned to higher level positions are to be paid at the 
higher rate of pay. If USIA desired to restrict the application of this 
provision to prevailing rate positions, such restriction should have been 
clearly stated in the provision. Hence, the only question that remains is 
whether the applicable statutes and regulations will permit the pay- 
ment of higher level pay to employees temporarily assigned to higher 
level positions under the facts in this case. 

A review of applicable statutes and regulations reveals that an em- 
ployee may not receive additional pay or allowances for: (1) per- 
forming the duties of another employee; (2) acting for or instead of 
an occupant of another position; or (3) being detailed to perform the 
duties of another job. See for example 5 U.S.C. § 5535 and FPM 
Supplement 532-1, subparagraph 8-3(g) (2). However, an agency 
may temporarily promote an employee to meet a temporary need for a 
definite period of 1 year or less. 5 C.F.R. § 335.102 (f) (1). In this con- 
nection subparagraph 44a, chapter 335 of the FPM, provides guid- 
ance as to the use of temporary promotions by stating that: “[e]xcept 
when the service is for a brief period, a temporary promotion gen- 
erally is the most appropriate means of meeting a situation requiring 
the temporary service of an employee in a higher-grade position.” 
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This guidance should not be construed as precluding temporary pro- 
motions for brief periods. Neither should it be interpreted as indi- 
cating that temporary promotions for brief periods are inappropriate. 
Rather, this guidance suggests that a temporary promotion is the 
most appropriate procedure for obtaining the temporary services of 
an employee in a higher grade position for extended periods. 

Accordingly, USIA has a mandatory duty under the terms of the 
agreement provision to temporarily promote otherwise qualified pre- 
vailing rate employees when they are temporarily assigned, even for 
brief periods, to perform the duties of higher grade General Schedule 
positions. The violation of a nondiscretionary provision of a collec- 
tive-bargaining agreement entitling an employee to additional pay 
and allowances is an unjustified or unwarranted personnel action 
under the Back Pay Act of 1966, 5 U.S.C. § 5596, and implementing 
regulations contained in 5 C.F.R. Part 550, subpart H. Mr. Morris 
and other similarly situated employees would therefore be entitled 
to corrective action in the form of retroactive temporary promotions 
to the higher grade positions in which they were assigned for brief 
periods from October 1, 1974, to the present, provided they were 
qualified to be appointed to these positions. Hence such employees 
would be entitled to backpay for the pay differential between rate of 
pay for their permanent position and the pay of the position to which 
they are temporarily promoted. Computation of backpay should con- 
form to the provisions of 5 C.F.R. §§ 531.203 and 550.804, which indi- 
cate that temporarily upgraded employees are to receive a rate of pay 
based on the higher position rather than receive the rate of pay of the 
occupant of the higher position. 


[B-187934] 


Courts—Probation Officers—Payments Received Under Probation 
Orders—Government To Assume Risks 


Under Public Law 92-310, which prohibits bonding of Federal employees in 
favor of self-insurance by Government, United States is self-insurer of restitu- 
tion, reparation and support payments received by probation officers as required 
by probation orders issued pursuant to 18 U.S.C. 3651. Such payments are re- 
ceived by probation officers in connection with their official duties and are sub- 
ject to fiduciary responsibility while held in custody of courts. 


In the matter of self-insurance status of payments received under 


probation orders, July 15, 1977: 


The General Counsel of the Administrative Office of the United 
States Courts has requested our decision as to whether, under Public 
Law 92-310, infra, the United States is a self-insurer of restitution, 
reparation and support moneys collected pursuant to court orders 
issued in accordance with 18 U.S.C. § 3651 (1970 & Supp. V, 1975). 
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Under 18 U.S.C. § 3651, any court having jurisdiction to try offenses 
against the United States may, upon a judgment of conviction, sus- 
pend imposition or execution of the sentence and place the defendant 
on probation for such period and upon such terms and conditions as 
the court deems best. Among the conditions which may be imposed, 
the defendant : 

* * * May be required to pay a fine in one or several sums; and 

May be required to make restitution or reparation to aggrieved parties for 
— damages or loss caused by the offenses for which conviction was had; 


May be required to provide for the support of any persons, for whose support 
he is legally responsible. * * * 


Section 3651 was amended in 1970 by Public Law 91-492 (October 
22, 1970), 84 Stat. 1090, to permit the court to require residential 
community center treatment as a condition of probation and to require 
the payment, as deemed appropriate by the Attorney General, of the 
costs incident to residence in the center. Section 3 of Public Law 91- 
492, 18 U.S.C. § 3651 note (1970), provides that: 

Funds collected pursuant to section 3651 * * * of title 18, as amended, shall 
be deposited in the Treasury of the United States as miscellaneous receipts. 
Clearly this requirement for deposit as miscellaneous receipts was 
intended to apply only to collections received under 18 U.S.C. § 3651 
for the United States. We do not construe it to cover restitution, 
reparation and support payments received for the benefit of aggrieved 
parties other than the United States. 

The General Counsel of the Administrative Office advises that the 
clerks of court have commonly been making collections and disburse- 
ments pursuant to 18 U.S.C. § 3651. However, it is proposed to re- 
assign these collection and disbursement functions to probation offi- 
cers, who are in direct and constant contact with probationers 
and are therefore better able to monitor compliance. The reassignment 
would be effected under the fourth paragraph of 18 U.S.C. § 3655 
(1970), which provides that a probation officer: 


* * * shall keep records of his work; shall keep accurate and complete ac- 
counts of all moneys collected from persons under his supervision; shall give 
receipts therefor, and shall make at least monthly returns thereof; shall make 
such reports to the Director of the Administrative Office of the United States 
Courts as he may at any time require; and shall perform such other duties as 
the court may direct. 


Section 101 of Public Law 92-310 (June 6, 1972), 86 Stat. 201, 31 
U.S.C. § 1201 (Supp. V, 1975), provides in part: 
(a) No agency of the Federal Government may require or obtain surety 


bonds for its civilian employees or military personnel in connection with the 
performance of their official duties. 


Subsection 101(c) defines “agency of the Federal Government” to 
include judicial branch entities. 
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As recognized in prior decisions of our Office, the basic objective 
of Public Law 92-310 was to substitute the principle of self-insurance 
on the part of the Federal Government for the practice of obtaining 
surety bonds for Federal employees “in which the risk insured against 
was a loss of Government funds or property and in which the United 
States was the insured.” B-185909, June 16, 1976, at page 3; see also, 
52 Comp. Gen. 549 (1973). The Senate report on the legislation enacted 
as Public Law 92-310 stated in this regard, S. Rept. No. 92-790, 1 
(1972) : 


The purpose of H.R. 13150 is to provide that the Federal Government shall 
assume the risks of fidelity loss. It thus establishes the policy that no agency 
of any branch of the Federal Government shall obtain surety bonds for its 
civilian or military personnel who have the responsibility for substantial sums 
of money in connection with their official duties. The bill repeals or amends 
existing law requiring Federal agencies to obtain surety bonds for these civilian 
and military personnel. It provides that the amount of any loss due to the fault 
or negligence of a Federal employee shall be charged to the agency’s appropria- 
tion or other available appropriate fund. 


The General Counsel of Administrative Office believes that the self- 
insurance principle of Public Law 92-310 would apply to restitution, 
reparation and support payments received by probation officers under 
18 U.S.C. § 3651 so long as they are held in the custody of the court. 
He analogizes these payments to “litigation funds” paid into the 
registry of a court pending distribution by the court to the successful 
party. See 28 U.S.C. §§ 2041-42 (1970) ; 31 U.S.C. § 725v (1970) ; and 
Rule 67, Fed. R. Civ. P. 

While the precise status of litigation moneys paid into the court 
registry is not certain for all purposes, the General Counsel points 
out that they had been considered subject to the clerk’s fidelity bond 
when such bonds were required before enactment of Public Law 
92-310: 


Some cases discussing the nature of the role of the court as to funds held 
for distribution, refer to the court as stakeholder (U.S. Overseas Airlines, Inc. 
et al. v. Compania Aerea Viajes Expressos de Venezuela, S.A., 161 F. Supp. 513, 
516 (S.D.N.Y. 1958) ) ; or trustee (Thomas Branch and Thomas Branch, et al. v. 
US., 100 U.S. 759, 10 Otto 673 (1879)); In re Casco Chemical Co., 335 F. 2d 
645, 649 (5th Cir. 1964). In any event, prior to the elimination of the blanket 
position bond it was held that the clerk of court was accountable on his bond 
in a suit brought by a party in the name of the United States for moneys which 
the clerk failed to deposit into the court’s registry. Howard v. United States, Use 
of Stewart, 184 U.S. 754, 762 (1901). In that case the Court observed: 

“By the terms of the statute a clerk’s bond remained in the custody or sub- 
ject to the order of the court. In our opinion, Congress intended that the required 
bond should protect private suitors as well as the United States, and therefore, 
no statute forbidding it, a private suitor may bring an action thereon for his 
benefit in the name of the obligee, the United States. Such must he held to he the 
legal intendment of existing statutory provisions. The United States, or rather 
the court which had custody of the bond, is to be regarded as a trustee for any 
party injured by a breach of its conditions. 


* * * * 
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“As the clerk had the right to receive the money in question; as he failed, 
to the injury of the suitor from whom he received it, with the sanction of the 
court in a pending cause, to deposit it as required by law, and appropriated it 
to his own use; and as his bond was for the protection of private suitors as well 
as for the government, there is no sound reason why the plaintiff could not 
enforce his rights by a suit in the name of the United States for his benefit.” 
[Italic supplied. ] 


We agree with the General Counsel that the Government is now 
a self-insurer of litigation funds paid into the court registry by virtue 
of Public Law 92-310. We also agree that the same conclusion applies 
by analogy to the payments under 18 U.S.C. § 3651 to be collected by 
probation officers. Probation officers are employees of the Federal 
Government, and they would receive such payments in the performance 
of their official duties. Compare 52 Comp. Gen. 549 and B-185909, 
supra. Finally, under the reasoning of the court cases cited by the 
General Counsel with respect to litigation funds, it seems reasonable 
to conclude that the United States has a fiduciary responsibility for 
the payments received by its probation officers. 

For the foregoing reasons, it is our opinion that the United States 
is a self-insurer of restitution, reparation and support payments re- 
ceived by probation officers pursuant to 18 U.S.C. § 3651. 


[B-196348] 


Appropriations—Ad justments—Agency Distribution 


Sufficient evidence exists to support Treasury Department conclusion that United 
States currency in account of United States disbursing officer (USDO) was not 
destroyed prior to evacuation from Vietnam. Loss should be treated as a physical 
loss. Adjustment for loss will be from current appropriation for disbursing 
function. 31 U.S.C. 82a—-1 (1970). Loss may be distributed among agencies using 
USDO services on a reimbursable basis. 


Disbursing Officers—Relief—Appropriation Adjustment 


Loss of Vietnam piasters, held by United States disbursing officer (USDO) and 
State Department officials, abandoned during evacuation should be treated as a 
physical loss at official exchange rate at time of loss. Adjustment for loss will be 
from current appropriation for disbursing function. 31 U.S.C. 82a—1 (1970). Loss 
may be distributed among agencies using USDO services on a reimbursable basis. 


Vietnam—Evacation—Loss of Currency 


Deposits of Vietnam piasters by United States disbursing officer with Treasury 
of Vietnam and National Bank of Vietnam should be treated as loss by exchange 
and charged to Gains and Deficiencies account in Treasury, pursuant to 31 U.S.C. 
492b and Treasury Circular No. 830, since deposits were for purposes of exchange 
operations. 


Funds—Foreign—United States Owned Currencies—Purchase 


81 U.S.C. 492a—492e (1970) and Treasury regulations permit purchase of foreign 
currency “for official purposes.” Purchases by State Department officials of 
piasters from Vietnamese employees prior to evacuation from Vietnam were “for 
official purposes.” Claims now submitted by Vietnamese who turned in piasters 
but did not receive dollars may be honored, if they can be substantiated. 
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In the matter of the loss of fund and validity of exchange trans- 
actions incident to the evacuation of Vietnam, July 18, 1977: 


This decision is in response to two related requests. Initially, the 
Fiscal Assistant Secretary, Department of the Treasury, asked our 
opinion regarding the proper procedures to be followed in accounting 
for (1) dollar currency purportedly destroyed; (2) Vietnam piaster 
currency left in Vietnam; and (3) piasters remaining in accounts with 
the Treasury of Vietnam and the National Bank of Vietnam, when 
the United States Embassy in Saigon, Vietnam, was closed and all per- 
sonnel were evacuated in April 1975. 

Specifically, during the evacuation of Americans and many Viet- 
namese from Vietnam, over $2.5 million in United States currency 
which was in the account of the United States Disbursing Officer 
(USDO), an employee of the Department of State, was purportedly 
destroyed by burning. Some of the bills which had been reported 
destroyed have since been received at a Federal Reserve Bank. Treasury 
believes the total amount left behind should be treated as a physical 
loss of funds, that the USDO’s account should be adjusted for the loss, 
and that the adjustment should be charged to the appropriation avail- 
able at the time of adjustment for the expense of the disbursing func- 
tion, as provided in 31 U.S.C. § 82a-1 (1970). In this case, the current 
salary and expense appropriation of the Department of State would 
be charged, the disbursing officer having been an employee of that 
department. 

A substantial amount of piaster currency was also abandoned during 
the evacuation. The greater part of the piasters was held by the USDO. 
Lesser amounts were in the possession of officials of the Agency for 
International Development (AID) and the United States Informa- 
tion Agency (USIA). Treasury is of the opinion that the loss of 
these piasters should also be considered as a physical loss of funds, 
and that, as with the dollar currency, the United States dollar equiva- 
lent should be charged to the current salaries and expenses appropria- 
tion of State, in the case of the piasters left by the USDO, and to 
the applicable appropriations of AID and USIA for the amounts 
left behind by their employees, in order to adjust the accounts in which 
the losses occurred. Treasury believes that the exchange rate to be used 
to value the loss should be 755 piasters to the dollar, which was the 
official rate for all exchange transactions until the final day of Amer- 
ican departure from Vietnam. 

In addition to the United States currency and the piaster bank 
notes left behind, there were substantial amounts of piasters on deposit 
in bank accounts in Vietnam in the name of the USDO. Accounts were 
maintained with the Treasury of Vietnam, the National Bank of Viet- 
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nam, and the Saigon Branch of the Bank of America. Prior to the 
closure of its Saigon Branch, the Bank of America turned over to the 
Central Bank all of its assets in Vietnam. Treasury has taken the 
position that the USDO’s accountability for piasters held in the form 
of bank accounts should be treated as a loss by exchange, since the 
deposits were payable in piasters and, for practical purposes, the 
piasters now are valueless. Treasury proposes to charge this loss to 
the Gains and Deficiencies account in the Treasury. This action would 
be pursuant to 31 U.S.C. § 492b (1970), which provides that adjust- 
ments for losses resulting from official exchange transactions per- 
mitted by 31 U.S.C. §§ 492a-492c are to be made from moneys in 
the Treasury not otherwise appropriated. 

The Department of State has responded to Treasury’s position on 
these questions in a letter from the Director, Financial Services. In 
addition, the Controller, AID, has requested that we answer an 
additional, related question. Some of the piasters left behind had 
been received by State employees from Vietnamese employees of 
the United States in what State claims were intended to be currency 
exchange transactions, but neither dollars nor checks were issued in 
exchange. AID now asks that we hold that those transactions may 
be consummated by payment in dollars to the Vietnamese whose 
piasters were accepted, charging the payments to the Gains and 
Deficiencies account in the Treasury. Because AID’s question is so 
closely linked with issues raised by Treasury, we have agreed to its 
request that we deal with all these issues together. 


Loss of U.S. Dollar Currency 


In a report dated September 15, 1975, Treasury has summarized in 
considerable detail the events of the day of the evacuation and the 
destruction of the United States currency, as well as the subsequent 
appearance of some of the bills which were supposed to have been 
destroyed. The report is based on a Secret Service investigation, and 
on a cable to the Secretary of State from the American Embassy in 
Bangkok, concerning the destruction of currency. The report states: 


On April 29, the U.S. Disbursing Officer had in her possession more than 
$2.5 million in U.S. currency. Since it appeared that the evacuation of Saigon 
was imminent, preparations had been made to destroy currency, checks, and 
other similar items to prevent them from falling into enemy hands. Destruction 
was to take place in burn barrels in which the materials to be destroyed were 
to be placed in alternate layers with a solution of sodium nitrate. This chemical 
produces a very intense heat and is able to generate its own oxygen and thereby 
produce a complete incineration. 


1Treasury states that it has not yet determined the propriety of this turnover 
by the Bank of America. In discussing this issue, therefore, we assume that 
any accountability for Bank of America piaster accounts will be subject to 
subsequent adjustment should there be a basis for recovery from the Bank 
of America. 
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The report continues with a vivid description of the confusion and 
excitement of the last day before evacuation from Saigon. Apparently, 
embassy personnel received evacuation orders at 10:00 a.m. on April 29 
and immediately placed the currency in two burn barrels. However, 
destruct orders were not actually issued until 4:30 p.m. In the interval, 
two packages of $80,000 each were retrieved for the Ambassador, and 
one barrel was prematurely ignited and had to be extinguished. Two 
new barrels were then substituted. Later, when the barrels were burn- 
ing, an unsuccessful attempt was made to throw in the currency pre- 
viously retrieved for the Ambassador but not used by him, but because 
of the heat of the flames, it was finally found necessary to shred it. 
At all times, according to the report, Seabee guards watched over the 
currency—both the currency being burned and the currency being 
shredded. 

On May 7, a cable was sent to the Secretary of State, reporting the 
destruction of the currency and listing the currency by denomination 
and serial number. State sent Treasury a copy, and Treasury, as a pre- 
cautionary measure, advised all Federal Reserve Banks to be alert to 
receipt of any bills from Pacific sources with the listed serial numbers 
and which showed signs of contact with fire. 

Subsequently, Treasury learned that 218 bills bearing serial num- 
bers which had supposedly been destroyed, amounting to $4,360, turned 
up in a bank facility in Arkansas which primarily served Camp 
Chaffee, a processing and housing point for Vietnamese refugees. The 
money was apparently in new condition, showing no evidence of ex- 
posure to fire or a chemical agent, although we have been informally 
advised that laboratory tests to confirm this have been inconclusive. 

The USDO, in a written statement dated June 13, 1975, suggests two 
possible explanations for the mystery : 

a. Serial numbers were noted and reported incorrectly, or 

b. Since the [Secret Service] stated “* * * it would take 12 hours for that 
amount of currency to burn.” The barrels must have been overturned and 
monies withdrawn by unknown individuals. 

We asked Treasury for additional information, concerning whether 
any more of the currency has turned up, in addition to the $4,360, 
and the basis for its conclusion that the entire $2.5 million should 
be treated as a physical loss. The Fiscal Assistant Secretary responded 
as follows: 

The prescribed procedure and means of destroying currency is contained in 
detail in Volume III of the Treasury Fiscal Requirements Manual, copy enclosed. 
The intent of the procedures is to assure that (1) all of the currency intended 
for destruction is fully accounted for, (2) that all of it is completely destroyed, 
and (3) that none of the residue can be used to support a fraudulent claim 
against the Government. In extraordinary circumstances, such as those prevailing 
in Vietnam in April 1975 at the time of the evacuation, the Treasury reviews the 


destruction process used after the fact. If the evidence indicates that it is 
reasonable to conclude that all of the currency was totally destroyed, the Treasury 
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certifies that to the Federal Reserve Board without concern as to whether normal 
procedures were utilized. For example, we would not require inspection of the 
residue if the destruction equipment used assured that the incineration was 
irreversible once ignition had taken place. On the other hand, we would require 
reasonable assurance that none of the currency had been surreptitiously with- 
drawn between the last time it was counted and when it was placed in the 
destruction equipment. In certifying the destruction of currency to the Federal 
Reserve Board, we also asked the Board to take appropriate action to reduce 
the liability for outstanding currency and to credit the agency which suffered 
the loss. 

As to the alleged destruction of United States currency on April 29, 1975, at 
the Embassy in Vietnam, it is obvious that all of the money alleged to be 
destroyed was not destroyed, since a number of Federal Reserve notes reported 
to have been burned were subsequently received through the Federal Reserve 
Banks in the United States. Federal Reserve Banks do not normally check 
serial numbers on notes processed by them, but the Banks adjacent to Vietnamese 
refugee centers in this country did, subsequent to the Vietnam evacuation, make 
such a check at our specific request. The 217 notes they identified simply tell us 
that some of the purportedly destroyed notes were received in the United States. 
Additional notes could well have been, and likely were, received at any of 
the Federal Reserve Banks and destroyed or recirculated without being identi- 
fied. Also, other amounts could be now in circulation outside the Federal 
Reserve Banks and we have no way of identifying them if at some point in 
time they reach the Federal Reserve Banks. There is no basis, therefore, for a 
determination as to specifically what part, if any, of the currency purported to 
be destroyed in Vietnam was actually destroyed. The Treasury cannot, therefore, 
certify that any specific amount of the currency was destroyed. 


Treasury assumes that this Office “* * * pursuant to 31 U.S.C. 
§ 82a-1, would take the position that the amount of the currency lost 
should be charged to the appropriation or fund available for the ex- 
pense of the disbursing function * * *.” In response to our request for 
its views on these questions, State, in a letter from the Director, Finan- 
cial Services, takes exception— 


* * * to the Treasury position that (1) the total amount of the United States 
currency must be treated as a physical loss of funds, and (2) the assumption that 
your office would take the position that the amount of the currency lost should 
be charged to the salary and expense appropriation of the Department of State. 

State contends that, although the disbursing officer who was account- 
able for the funds was an employee of the Department of State, she 
was performing her function for a number of United States agencies 
in Vietnam, and that it would be inequitable for State to absorb the 
entire loss. State suggests that since the function being performed, the 
disbursing of funds, is a Treasury function, Treasury should bear the 
loss. 

In any event, State argues, there is insufficient evidence to support 
Treasury’s refusal to conclude that the funds were destroyed. State 
points out that only 218 $20 bills ($4,360) have been found, out of 
$2,614,855 worth of currency which purportedly was burned. State 
considers that “[b]ased on physical observation, there is ample evi- 
dence that the destruction barrels were in flames and the currency 
included therein was destroyed.” 


245-414 O- '77 = 5 
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The Secretary of the Treasury has general authority to make rules 
and regulations for officers who may receive Treasury notes, United 
States notes, or other securities of the United States, which he con- 
siders best calculated to promote the public convenience and security, 
and to protect the United States, as well as individuals, from loss. 
81 U.S.C. § 427 (1970). This section is broad enough to give the Secre- 
tary authority to regulate the destruction of currency, including au- 
thority to determine when destruction may be said to have been accom- 
plished. The Secretary’s determination should be undisturbed, as with 
any administrative determination, when supported by substantial 
evidence. 

In this instance, because of the evidence that some of the money was 
not destroyed, Treasury states that it cannot certify that any specific 
amount was destroyed. As State points out, there is considerable 
evidence, in the form of testimony by witnesses, that the destruction 
was carried out. Nevertheless, the reappearance of some of the cur- 
rency in this country contradicts that testimony, and can be plausibly 
explained only by assuming that at least a portion of the currency was 
not destroyed. (As noted, the USDO suggested that the serial numbers 
may not have been correctly recorded, but that is conjecture and, even 
if true, would not necessarily refute the conclusion that some portion 
of the currency in the USDO’s custody was not destroyed.) 

Treasury’s conclusion is thus at odds with State’s conclusion, that 
all the currency was destroyed, based on the testimony that the barrels 
were in flames. In any case, there is evidently no way to certify the 
destruction of any given amount. Under the circumstances, we do not 
find sufficient justification to take issue with Treasury’s administrative 
discretion in this matter. Accordingly, the $2.5 million may be treated, 
in its entirety, as a physical loss. 

Since State did not agree with the position that this was a physical 
loss, it has not treated the loss as chargeable to the accountable officer. 
State should now do so. Of course, a request for relief of the account- 
able officer or officers may be submitted pursuant to 31 U.S.C. § 82a-1 
(1970). 

As noted above, Treasury assumes that, if the loss is treated as a 
physical loss, our Office would charge the amount of the loss to the 
current appropriation or fund available for the expense of the dis- 
bursing function, in this case the salaries and expenses appropriation 
of State. The kind of adjustment or charge to which Treasury refers 
is provided for by statute as follows: 

Whenever it is necessary in the opinion of the Comptroller General to restore 
or otherwise adjust the account of any disbursing or accountable officer or agent 


* * * for relief heretofore or hereafter granted under this section, the amount of 
the relief shall, unless another appropriation is specifically provided therefor, be 
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charged to the appropriation or fund available for the expense of the disbursing 
or other accountable function at the time the adjustment is effected. 31 U.S.C. 
§ 82a-1. 

It is apparent that State’s concern in this matter that the loss not 
be treated as a physical loss derives in large part from the possibility 
that, if it is, it would be charged to State’s current appropriations in 
order to adjust the account. Treasury appears to regard this as a neces- 
sary result. We concur. 

The USDO was, as State points out, providing disbursing services 
for a number of United States agencies in Vietnam, presumably on 
a reimbursable basis. Although the entire adjustment may be charged 
to State’s current appropriation available for the expense of the dis- 
bursing function (in the absence of another appropriation specifically 
provided therefor), we have held that in like circumstances: 


* * * since the amounts of such adjustments properly may be considered as 
part of the costs of the disbursing function, we perceive no objection to so con- 
sidering such amounts in the determination of the reimbursement charges 
assessed against agencies utilizing the services of the United States Disbursing 
Officers * * * and the distribution of such amounts to all of the utilizing agencies 
in the same manner as other costs are distributed. 37 Comp. Gen. 224, 226 (1957). 


Loss of Piasters 


We turn next to the question of the Vietnam piaster bank notes left 
behind by the USDO and officials of AID and USIA. The issue is 
whether the value of these piasters should be considered a physical 
loss of funds, as we concluded in the case of the dollars, or whether 
the amount of the loss should be charged to the Treasury’s Gains and 
Deficiencies account pursuant to 31 U.S.C. § 492b (1970). This section 
states : 


Any gains in the accounts of disbursing officers of the United States resulting 
from operations permitted by sections 492a to 492c of this title shall be paid into 
the Treasury as miscellaneous receipts. There are authorized to be appropriated, 
out of any money in the Treasury not otherwise appropriated, such amounts as 
may be necessary to adjust any deficiencies in the accounts of disbursing officers 
of the United States which may result from such operations. For the purposes 
of this section, the heads of agencies having jurisdiction over disbursing officers 
of the United States are authorized, on a fiscal year basis, to apply gains to offset 
deficiencies in the accounts of such disbursing officers. 

The kinds of operations permitted by sections 492a-c of title 31 are, 
generally, exchanges of instruments in one currency for those in an- 
other, for official or accommodation purposes. The Gains and Defi- 
ciencies account has been established on the books of the Treasury to 
account for gains and losses resulting from authorized exchange trans- 
actions. In the event of a net deficiency in a fiscal year, Treasury 
requests an appropriation in the amount of the deficiency. 

The piasters were acquired in a variety of transactions, as will be 
discussed in more detail below. For present purposes, we assume that 
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they were acquired in exchange transactions pursuant to 31 U.S.C. 
§§ 492a—c, and the implementing regulation, Treasury Circular No. 
830, “Regulations Governing Transactions by Treasury Department 
Disbursing Officers Under [31 U.S.C. §§ 492a-c].” 

Even assuming the piasters were acquired in exchange transactions, 
the loss did not result from exchange operations. Rather, it resulted 
from the immediate evacuation of Saigon and the abandonment of 
the currency. Under the circumstances, we agree with Treasury that 
the loss of the piasters was a “physical loss.” As noted above, State 
has not disputed this point in its response to us. 

Treasury makes the same assumption concerning the piaster loss 
that it made concerning the dollar loss, that the current appropriations 
available for the expenses of the various accountable officers would be 
charged with the total amount of the loss. Our comments above on this 
point with respect to the dollar loss apply equally here: current appro- 
priations will be charged with the amount of the loss. 


Loss of Piaster Bank Deposits 


The third question raised by Treasury concerns the piasters on de- 
posit in bank accounts in Vietnam in the name of the USDO. The 
accounts were payable in piasters. Since, for all practical purposes, the 
piasters are now worthless, Treasury contends that this is a loss by 


exchange, to be accounted for pursuant to 31 U.S.C. § 492b by a charge 
to the general fund of the Treasury. 

Presumably, the funds deposited in the name of the USDO were for 
the purposes of the kinds of transactions specified in 31 U.S.C. § 492a, 
which states, in pertinent part : 


* * * disbursing officers of the United States are authorized, for official pur- 
poses, or for the accommodation of members of the Armed Forces and civilian 
personnel of the United States Government, veterans of the Armed Forces of the 
United States hospitalized or domiciled in institutions operated by the Veterans 
Administration and other institutions operated by agencies of the United States 
Government, contractors engaged in United States Government projects and the 
personnel of such contractors, and personnel of authorized nongovernmental agen- 
cies operating with agencies of the United States, to cash and negotiate checks, 
drafts, bills of exchange, and other instruments payable in United States and 
foreign currencies, and to conduct exchange transactions involving United States 
and foreign currency and coin, checks, drafts, bills of exchange, and other 


instruments * * *, 

31 U.S.C. § 492b allows the Treasury to charge the general fund for 
losses “resulting from” operations permitted by sections 492a to 492c. 
Although this loss was not the direct result of an exchange transaction 
as such, it may be regarded as having resulted from exchange trans- 
action operations since the piasters were held for the purpose of these 
transactions. Moreover, it seems clear that the loss could not appropri- 
ately be treated as a physical loss since the piasters are still in the 
accounts where they were deposited, regardless of the loss of value. 
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Accordingly, we agree with Treasury that the amounts left on deposit 
should be charged to the Gains and Deficiencies account, pursuant to 


31 U.S.C. § 492b. 


Payment to Vietnamese Claimants For Dollars Turned In to United 
States Officials 


The Controller, AID, asks for our concurrence that certain currency 
conversion transactions initiated by AID and USIA prior to the 
evacuation of Vietnam in April 1975 should be consummated, and 
charged to the Gains and Deficiencies account. 

During the last days of the American presence in Vietnam, piasters 
were purchased from, among others, Vietnamese nationals who were 
employees of the United States and who were expected to be evacuated. 
Treasury Circular No. 830, supra, does not permit purchase of foreign 
currency, for accommodation purposes, from other than United States 
citizens (except in the case of members of the Armed Forces). Section 
4A. However, foreign currency may be purchased with dollars from 
any source for disbursing, 7.e. official, purposes. Section 3(a). 

In the early stages of the emergency, the purchases of piasters were 
handled exclusively by the USDO, who paid for them in dollars. Later, 
the USDO issued Treasury checks for the piasters. At the end, with 
evacuation imminent, she gave receipts, for which checks were later 
issued. 

In the last stages of this process, certain employees of USIA and 
AID also issued receipts for piasters purchased from their employees. 
In other cases, the USIA and AID employees accepted piasters from 
Vietnamese employees, without issuing receipts or dollars, intending 
to count the piasters and issue receipts later when time allowed. It is 
these transactions by USIA and AID which AID asks now be con- 
summated by charges to the Gains and Deficiencies account, treating 
the payments, that is, as a loss by exchange. 

AID argues as follows: 

[T]he United States Disbursing Officer (USDO) accepted piasters from Viet- 
namese employees in exchange for receipts issued by the USDO on April 28, 1975. 
The U.S. Treasury subsequently ratified the transactions initiated by the T SDO 
and issued Treasury checks for all piasters turned over to the USDO in Saigon 
in exchange for receipts issued by the USDO. Ratification was based upon a state- 
ment by Wolfgang J. Lehmann, former Deputy Chief of Mission, Saigon, Vietnam. 
* * * This decision of the Embassy applied to all U.S. Mission local personnel 
including those of AID and USIA. 

To our knowledge, 44 of the former Vietnamese employees who turned over 
piasters to officials of AID and USIA reached the United States and have filed 
claims for dollars. Requests were submitted to the U.S. Treasury for preparation 
of Treasury checks to the former employees. In March 1976. the U.S. Treasury 
requested the State Department to secure a statement signed by Ambassador 
Martin, Deputy Chief of Mission Lehmann or other high mission official as to 
whether or not AID officials were acting for Miss Ina Jean Kinsey, U.S. Disburs- 


ing Officer, when making conversions of piasters for U.S. dollars. A statement con- 
firming AID’s authority to effect the conversions for the USDO was furnished by 
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DCM Lehmann and forwarded by the State Department to the U.S. Treasury on 
April 26, 1976. * * * 

The State Department was notified by memo, dated July 29, 1976, of the U.S. 
Treasury decision not to honor those transactions which would now involve the 


issuance of a Treasury check if the piaster losses are to be charged to Treasury’s 
Gains and Deficiencies Account. * * * 


The following excerpts from a memorandum by the Fiscal Assistant 
Secretary of the Treasury provide information concerning the Saigon 
evacuation of April 1975, and discuss Treasury’s refusal to honor the 
AID and USIA transactions: 


As certified by officials of USIA and AID, accommodation exchange transac- 
tions took place at the time the U.S. Mission began the evacuation of local 
national employees from Saigon. An official of the Department of State certified 
that the purchase of piastres was stopped when the total evacuation began. This 
office ratified those transactions for which records show that piastres were 
turned in to the USDO prior to departure. However, because of the timing of 
accommodation exchange transactions initiated by USIA and AID, it appears 
highly questionable that the piastres received from Vietnamese employees of 
the above agencies, which were never turned in to the USDO prior to departure, 
were to be used by the U.S. Mission for “official purposes.” Therefore, the decision 
has been made not to honor those transactions which would now involve the 


issuance of a Treasury check if the piaster losses are to be charged to Treasury’s 
Gains and Deficiencies Account. 


This view was enlarged upon by Treasury in a letter to our Office 
from the Fiscal Assistant Secretary of the Treasury : 


Treasury ratified the USDO transactions, and Treasury dollar checks were 
issued to Vietnamese employees because we were satisfied with the piastres 
accepted were taken “for official purposes,’ whereas we are not satisfied that the 
piastres accepted by AID and USIA were taken “for official purposes.” We find 
nothing in the AID October 29 letter to the Comptroller General to change that 
view. However, I suggest that the most significant consideration is that the 
piastres accepted by the USDO and by USIA and AID were left in Vietnam and, 
as I stated in my April 138 letter, should be treated as a physical loss of funds. 
The practical effect of that view is that the piastres left by the USDO should, 
under 31 U.S.C. § 82a-1, be charged to the State salary and expenses appropria- 
tion, since dollars have been issued in exchange for those piastres. Further, under 
31 U.S.C. § 82a—1 we also believe that the appropriations of AID and USIA should 
bear the charge for any dollar payment either agency authorizes. 


AID makes the following arguments in support of its position : 


Contrary to the speculation of the U.S. Treasury, the piasters collected by 
A.I.D. pursuant to Embassy authorization were for turn over to the USDO “to 
be used by the U.S. Mission for official purposes.” The fact that force majeure 
prevented completion did not alter the character of the authorization by the 
U.S. Embassy for official purposes. 

As indicated above, the record shows that the timing of accommodation ex- 
change transactions undertaken by A.I.D. and USIA was concurrent with those 
exchange transactions handled by the USDO and which latter transactions were 
ratified by the U.S. Treasury. 

The reason AID and USIA were authorized to make the exchange transactions 
for the U.S. Mission was that it became physically impossible for the USDO to 
handle the volume and departures were being impeded. 


* » * * a aa * 
The A.I.D. and USIA transactions documented above are in all material re- 


spects identical with those transactions the U.S. Treasury honored and which 
were described in the Comptroller General’s Decision B-186291 * * *. 


* * * * * * 
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These [reasons why Treasury honored the transactions by the USDO] are pre- 
cisely the reasons why the U.S. Treasury should accord the A.I.D. and USIA local 
employees who turned in their piasters in Saigon the same treatment as was 
accorded to the local employees to whom Treasury checks were issued. There is 
pro valid substantive reason for different treatment. 

* * * we are not dealing with those cases in which local national employees 
brought out their piasters for conversion in the United States. 

With respect to the latter category of cases which the Treasury rejected for 
conversion, the House in a colloquy in enacting Section 413(c) of Public Law 
94-329, made clear that Section 413(c) would serve to authorize the conversion 
of piasters brought out at the encouragement of American officials. In amplifica- 
tion of this, Mr. Buchanan engaged Mr. Morgan, the House Committee Chairman 
in the following colloquy : 

“Mr. Buchanan... Am I correct in my understanding that this authority will 
permit the settlement of the equitable claims against the United States of Viet- 
namese refugees who are here and formerly were U.S. Mission employees ? 

“A number of our former Vietnamese employees were unable to receive the 
limited exchange of piasters into dollars in the closing days when the U.S. 
Mission authorized the exchange up to a maximum of $2,000. The U.S. Mission 
was unable to handle the volume at its exchange windows and bottleneck had 
developed. American officials at that point encouraged Vietnamese employees to 
take their piasters along and not delay departure, assuring them facilities would 
be provided to convert these piasters—up to the limit of $2,000—at the destina- 
tion points of the U.S. evacuation. Thus, a substantial number obtained their 
exchange into dollars through turn-in of piasters in Saigon while others were 
denied the facility through no fault of their own and in reliance upon informa- 
tion given them by American officials. 

“I believe the language of Section 413(c) authorizes this equitable settle- 
ment of former personnel claims and hope you can confirm my understanding.” 


* * * * * * * 


“Mr. Morgan... Yes, that is the opinion of the chairman of the committee. 


* * * * * * * 


“Mr. Buchanan ... That was my understanding as well.” (Congressional 
Record, H1560, March 3, 1976). 

Thus, on the basis of according equitable treatment to those local employees 
who brought their piasters out, it is expected that over 200 former Vietnamese 
employees will benefit. It should be noted that in this colloquy the House members 
assumed as indeed did this Agency and USIA, that the U.S. Treasury was 
according equal treatment to all the local employees of .the U.S. Mission who 
turned in their piasters in Saigon. The colloquy did not include relief for those 
limited few who turned in their piasters in Saigon. 

We believe there is ample authority and justification for finding that the 
U.S. Treasury should provide these 44 claimants the same conversion payments 
that it accorded the other local employees who turned in their piasters in 
Saigon. It would be time consuming and cause needless added hardship to the 
claimants to leave the Agency no option than to go back to Congress and seek 
additional relief for the 44 claimants. * * * 


Treasury relies on a purported factual distinction between the ex- 
changes by the USDO herself and those by officials of USIA and AID, 
because of the timing of the transactions by the latter. According to 
Treasury, it is “highly questionable” that the piasters accepted by 
USIA and AID were intended to be used for official purposes. 

The Treasury memorandum on which we relied in Matter of 
Nguyen Thi Chung and Chau Thi Nguyen, B-186291, June 30, 1976 


245-414 O- '77 -6 
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(55 Comp. Gen. 1234), cited above by AID, had this to say about the 
exchange transactions by the USDO: 


* * * In essence, the Mission states that they needed large amounts of 
piasters for final payments of leases, contracts, and other piaster liabilities; 
and, since all banking institutions in Saigon closed on or about April 23, 1975, 
a decision was made by the Mission to purchase piasters from Mission personnel 
(Americans, locals and third-country nationals) prior to their evacuation. This 
accomplished two objectives—it provided the Mission with needed piasters 
and also provided an opportunity for authorized personnel to obtain a limited 
amount of United States dollars prior to departure from Vietnam. The DCM 
[Deputy Chief of Mission] states that a dollar limit of $2,000 was placed on 
piasters from each non-American. The statement makes no reference to an 
amount limited for American nationals. 

Current Treasury regulations covering accommodation exchange (Circular 
830) do not permit for accommodation exchange purposes the purchase of 
local currency for dollars from non-United States nationals. If we accept the 
Mission’s statement that the piasters were needed by the Embassy, the pur- 
chase transactions could be considered for “official purposes” and such transac- 
tions would be permissible under the applicable statute, 31 U.S.C. 492, as well 
as Treasury regulations. 

The USDO at the Embassy in carrying out the Mission’s instructions initially 
purchased piasters against payment in dollar currency. Subsequently, Treasury 
checks were issued to purchase the piasters. During the last few days in Saigon, 
this issuance of Treasury checks became impractical due to the volume of 
transactions being conducted and the decision was made to issue receipts to 
local nationals in exchange for piasters acquired by the Embassy. * * * 

The financial records of the USDO for the month of April reflected a negative 
piaster accountability equivalent to $1.4 million; while, at the same time, the 
D/O and others at the Embassy have stated that piasters with a value of some- 
what over $1 million were left at the Embassy at the final evacuation. Obviously, 
therefore, the financial records are incorrect and an attempt will be made by 
Treasury to accurately reconstruct transactions that took place but are not 
reflected in the D/O’s accounts. It is clear, however, that piaster balances had 
been kept at a reasonable minimum; and, based on the data available to me, 
we have no reason to question the Mission’s need for piasters. We feel, there- 
fore, that the transactions involving Mission personnel in Vietnam should be 
ratified and those Treasury checks in possession of the USDO which are payable 
to local nationals or third-country nationals employed by the Mission in the 
amount of $2,000 or less should now be released to the payees. 


Relying on this rationale, Treasury in effect ratified the transactions 
in which piasters were purchased by the USDO from local nationals, 
as having been for “official purposes.” 

The purchase of piasters for dollars by the USDO, although it 
provided needed piasters for the U.S. Mission, also had the effect of 
converting piasters to dollars for Vietnamese who expected to be 
evacuated to the United States. This kind of exchange, if entered into 
soley for accommodation purposes, to supply the evacuees with dollars, 
would be unauthorized under Circular No. 830, but Treasury recog- 
nized that where the acquisition of dollars by the evacuees was merely 
incident to an exchange transaction for official purposes, it is not 
objectionable. 

We agree with this view. However, we can find no factual basis in 
the record for Treasury’s conclusion that the transactions by the 
USDO personally are distinguishable in purpose from those by the 
officials of AID and USIA. 
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Treasury states that the piasters acquired by USIA and AID were 
never turned in to the USDO. AID responds that the piasters were 
intended to be turned over to USDO but that this was prevented by 
“force majeure.” According to the statement by Mr. Rice, Controller, 
USAID/Saigon: 


* * * cash was accepted from departing employees by their respective division 
chiefs and a record maintained of the individuals involved. It was intended 
to regularize the procedure the following morning by counting the piasters 
deposited and turning the money over to the USDO. This was never done since 
the American community evacuated Saigon the following day. 


The USDO explained in this connection that : 


* * * At one point, USIS and Mr. Rice wanted to issue receipts, collect the 
Piastres and bring the receipts to me. I explained to the Administrative 
Officer and Mr. Young that I should be the central control point and regardless 
of the time involved, I should be the only one issuing receipts. Approval was 
granted for the Execution Officer of USIS to do this and also for the C&R 
supervisor of the Embassy. I am unsure whether or not it was agreed that Mr. 
Rice would be able to do this. I have later learned that Mr. Rice was verbally 
authorized to collect Piastres and to issue receipts. 


Based on this testimony, which is uncontradicted in the record before 
us, there is no apparent reason to dispute AID’s assertion that the 
piasters it purchased were intended to be turned in to the USDO, 
although this was prevented by events. 

Moreover, there seems to be no basis to dispute the assertion that 
the quantity of piasters purchased by AID officials was needed for 


official purposes. Thus, the USDO estimates that 657,000,000 piasters 
were left behind at her location. At the exchange rate of 755 piasters 
to the dollar, this amounts to approximately $870,000. Even assuming 
that USIA and AID converted the maximum of $2,000 each for the 
44 employees, only another $88,000 worth of piasters would have 
been left at the USAID office. Treasury concluded in the memorandum 
quoted above, that “piaster balances had been kept at a reasonable 
minimum,” based on the assumption that over $1 million in piasters 
was left behind by the USDO alone. 

Thus, there is no apparent basis for an inference that the amount 
of piasters purchased by AID officials so exceeded any foreseeable 
need that the purchase must be presumed not to have been for official 
purposes. See, in this connection, the statement of Mr. Hayes, then 
with the American Embassy, that: 


This tremendous intake of piasters served a useful purpose since the beginning 
of the month the banks in Saigon were experiencing runs and closing early due 
to their work volume. It became nearly impossible to obtain funds from the last 
week or so and after the 22nd none of the banks were in operations. These piasters 
received in exchange for dollars were then used to pay bills for the US Mission. 

In one case, OSA finance requested and received 185 million in piasters on 
April 25 in return for a US treasury check made out for the equivalent. USAID 
was also requesting payment of the rents in cash. other large bills were handled 
in a similar manner. I have no doubt had we the logistical capability towards the 
end of our tenure in Saigon we could have liquidated our piaster holdings. 
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During this entire period Mr. Boudreau had requested Mr. Young to keep 
both a large amount of dollars and piasters on hand. This request forced us to 
keep the inventory of currency unnecessarily high. 

Similarly, the USDO, in her statement, refers to issuance for various 
purposes of a total of 340 million piasters. 

Treasury questions the timing of the exchange transactions by AID 
and USIA, presumably to suggest that because they began the day 
before the evacuation, they were not genuinely intended to acquire 
piasters for official purposes. However, as AID points out, the ex- 
change transactions in question were being conducted at the same time 
as those by the USDO which Treasury has ratified. The timing alone is 
therefore not sufficient basis to distinguish the AID transactions from 
the USDO transactions. The following excerpt from Mr. Rice’s state- 
ment shows, moreover, that the exchanges in question, even though 
they took place on April 28, 1975, the day before the evacuation, were 
not made with foreknowledge that there would be no time or opportu- 
nity to use the piasters purchased : 

* * * On April 29, 1975, around mid-morning, the decision was communicated 
to the official American community, by phone, radio, word of mouth, etc., that 
a total evacuation was taking place that day, commencing immediately. The 
suddenness of this decision is important to convey, because it tends to dispel 
subsequent chidings of naviety, unawareness of events—even duplicity. * * * 
It was not until I returned to my apartment, around noon, and turned on the 
radio, and heard the Armed Forces Radio disc jockey saying “it’s 105 degrees 
in Saigon and rising” followed by the song “White Christmas” that I realized 
an evacuation was in effect. I was never personally advised. * * * Less than 
24 hours before, in a USAID staff meeting on Monday afternoon, April 28, we 
were advised that while the situation indeed looked grim. there was reason to 
believe that the U.S. Embassy would continue to function even in the event of a 
military takeover, and that USAID would be allowed an orderly, undisturbed 
departure from the country—a question of polities, not war. 

In sum, we find no basis in the record to support Treasury’s con- 
clusion that, while the exchange transactions by the USDO were for 
official purposes, the simultaneous transactions by AID officials were 
not. That is not to say, however, that the transactions should be con- 
summated, as AID suggests, by a charge to the Gains and Deficiencies 
account. 

As discussed above, the Gains and Deficiencies account is available 
for gains or losses resulting from exchange transactions. Gains or losses 
could result, for example, from fluctuations in the value of foreign cur- 
rency held by the United States. 

In this case, the officials of USIA and AID purchased foreign cur- 
rency for official purposes, but failed to make payment for the currency 
purchased. The purchased currency was lost. It is now worthless, as 
a practical matter, but there remains an obligation to pay for the cur- 
rency purchased, at the exchange rate in effect when it was purchased. 
This obligation is not extinguished by virtue of the later loss of the 
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piasters. Moreover, since the loss was not the result of exchange opera- 
tions (as discussed above), it is not chargeable to the Gains and De- 
ficiencies account. 

In the case of the purchase by the USDO personally of piasters, with 
receipts isued in return, Treasury ratified those transactions, conceding 
that they were for official purposes. Those transactions were consum- 
mated by the issuance of Treasury checks which, we understand, were 
not chargeable to funds of State. This procedure was justified under 
the circumstances. 

There is, as the foregoing discussion indicates, no basis in the record 
to conclude that the exchange transactions by the employees of AID 
and USIA, acting in effect for the USDO, were not also for official 
purposes. Accordingly, we believe that, under the circumstances of 
this case, Treasury should honor the claims now presented by those 
Vietnamese whose piasters were accepted by the AID and USAID 
employees, to the extent the claims are substantiated, in the same 
manner as the claims of those whose piasters were accepted by USDO. 

We emphasize at this point that we express no opinion herein on the 
merits or validity of the 44 claims. We have not been asked to do so 
and, in any event, the record before us does not include the information 
necessary to make such a determination. Some of the claims are ap- 


parently supported by receipts issued by the accountable officers and 
held by the claimants but, in other cases, there is evidently no contem- 
poraneous documentary evidence, and the amount involved is uncertain. 


[B-188464] 


Family Allowances—Separation—Type I—Common Residence 


Family Separation Allowance, Type I, under 37 U.S.C. 427(a) (1970) is not 
authorized to an otherwise eligible member who is legally separated from his 
spouse since his separation from her results from personal considerations, not 
military assignment. 43 Comp. Gen. 332, overruled in part. 


In the matter of Master Sergeant Michael E. Hadra, USAF, July 19, 
1977: 


This action is in response to a request dated October 14, 1976, for 
an advance decision from First Lieutenant S. Morris, USAF, Account- 
ing and Finance Officer, Headquarters TUSLOG Detachment 10 
(USAFE), concerning payment of Family Separation Allowance, 
Type I (FSA-I) to Master Sergeant Michael E. Hadra, USAF, 216- 
38-2180, in the described circumstances. The request has been ap- 
proved by the Department of Defense Military Pay and Allowance 
Committee as Air Force Submission No. DO-AF-—1263, and for- 
warded here by letter dated February 23, 1977. 
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Sergeant Hadra is apparently assigned to duty outside the United 
States; he is legally separated from his spouse upon whom he bases 
his request for FSA-I; Government quarters are not available for 
assignment to him; and he is otherwise eligible for FSA-I. The Ac- 
counting and Finance Officer questions whether in these circumstances 
the member is entitled to FSA-I since the member and his spouse are 
prevented from living together at his duty station for personal reasons, 
not military reasons. Regarding this question, it is stated that the 
Department of Defense Military Pay and Allowances Entitlements 
Manual (DODPM) paragraph 30303 is silent and our decisions are 
in apparent conflict. In 48 Comp. Gen. 332, 350-352 (1963) (question 
23) we considered a similar question for the first time along with 26 
other questions submitted by the Department of Defense Military Pay 
and Allowance Committee seeking advance decisions on entitlement to 
the then new Family Separation Allowance. In response to question 
23 it was decided that “the member would be entitled to payment if 
otherwise proper” under 37 U.S.C. 427 (a). As the Air Force points out, 
subsequent decisions, 44 Comp. Gen. 572 (1965), B-161781, August 9, 
1967, and 49 Comp. Gen. 867 (1970), appear to be inconsistent with 
this position. 

Section 427(a), title 37, United States Code (1970), which is the 
statutory authority for FSA-1, provides as follows: 

(a) In addition to any allowance or per diem to which he otherwise may be 
entitled under this title, a member of a uniformed service with dependents who 
is on permanent duty outside of the United States, or in Alaska, is entitled to a 
monthly allowance equal to the basic allowance for quarters payable to a mem- 
ber without dependents in the same pay grade if— 

(1) the movement of his dependents to his permanent station or a place 
near that station is not authorized at the expense of the United States under 


section 406 of this title and his-dependents do not reside at or near that 
station; and 


(2) quarters of the United States or a housing facility under the jurisdic- 
tion of a uniformed service are not available for assignment to him. 
Section 406 of title 37, United States Code (1970), provides in 
pertinent part that when a member is ordered to make a change of 
permanent station, he is entitled to transportation in kind for his 
dependents, to reimbursement therefor, or to a monetary allowance 
in lieu of transportation in kind, subject to such conditions and limi- 
tations, grades, ranks, and ratings, and to and from such places as 
prescribed by the Secretaries concerned. Section 401 of title 87 (1970) 
defines a “dependent” as used in sections 406 and 427 as including a 
member’s spouse. 


The legislative history pertaining to family separation allowance 
discloses that the purpose of the allowance authorized by 37 U.S.C. 
427(a) is to compensate a member for the expense of procuring public 
quarters for himself during periods of enforced separation from his 
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dependents, where Government quarters are not available for as- 
signment to him at his overseas station. Although it is not necessary 
that a member and his dependents reside together immediately prior 
to his transfer overseas in order to qualify for such allowance, it is 
our view that the allowance was not intended to be paid if the family 
separation does not result from military orders. See B-161781, 
August 9, 1967, and 49 Comp. Gen. 867, supra, both involving family 
separations as the result of divorce decrees, and in which FSA-I was 
denied, the reason for denial in those cases being primarily that the 
separation was not caused by military orders. See also 44 Comp. Gen. 
572, supra. It is our view that the same rationale would apply to fam- 
ily separation when a legal separation is involved. In such cases the 
separation is the result of the member’s action and not military as- 
signment, and FSA-I payment is not authorized. To the extent this 
decision is inconsistent with the answer to question 23, 43 Comp. Gen. 
332, that holding is overruled. 

Since Sergeant Hadra’s separation from his spouse was the result 
of a legal separation, he is not entitiled to FSA-I, and the voucher 
enclosed with the submission will be retained in this Office. 


[B-188794] 


Pay—Retired—Disability—Temporary Retired List—Computa- 
tion of Retired Pay Under Formula 2, 10 U.S.C. 1401 


Member of Coast Guard Reserve was placed on the Temporary Disability Re 
tired List under 10 U.S.C. 1205, based on a finding of physical disability as a 
result of a service connected injury which occurred 10-12 years previously while 
serving on a 2-week period of active duty for training. For purpose of computing 
retired pay under Formula 2 of 10 U.S.C. 1401, the fact that member was not in 
basic pay status at time of disability determination or placement on that list 
is not a computation requisite, since Formula 2 merely calls for use of the pay 
rate for the “grade” to which member was entitled on that date. 47 Comp. Gen. 
716 (1968), distinguished. 


In the matter of Captain William E. Fuller, USCGR, Retired, July 19, 
1977: 


This action is in response to a letter dated April 4, 1977 (file refer- 
ence 1821), with enclosures, from Mr. E. J. Rowe, Authorized Cer- 
tifying Officer, United States Coast Guard, requesting an advance 
decision as to the entitlement of Captain William E. Fuller, USCGR, 
1386-32-7134, to receive disability retired pay, effective August 27, 
1976, in the circumstances described. That letter was forwarded to 
this Office by first endorsement from the Commandant of the-Coast 
Guard and has been assigned Control No. ACD-CG-1264 by the 
Department of Defense Military Pay and Allowance Committee. 
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On February 19, 1976, a Coast Guard Physical Disability Appeal 
Board was convened in the member’s case to review the facts, medical 
records and findings of a Physical Evaluation Board report dated 
May 29, 1975, and a Physical Review Counsel report dated August 19, 
1975, which Boards had been convened because the member had re- 
quested that he be processed for physical disability retirement, con- 
tending that he had detached retinas of both eyes, had undergone 
nine eye operations and that his disability was the result of a 1959 
service connected injury. 

The record, as reported by the Physical Disability Appeal Board, 
shows that on the evening of July 7, 1959, the member, while serving 
in a 2-week period of active duty for training in the grade of lieutenant 
commander, was the victim of a beating and robbery. It is indicated 
that the major area of injury was to the left side of his head, that 
he was rendered unconscious and suffered a brief period of amnesia. 

The Physical Disability Appeal Board, after examining the entire 
record and hearing medical testimony, found that the member had 
bilateral detachment of the retina and rated it as “Impairment of 
Central Visual Acuity.” While it appeared from the record that 
between 1959 and 1972, there was little or no manifest evidence of 
any eye disability, the Board found that the 1959 head injury was 
service connected and not due to own misconduct; that such injury 
was the only known possible cause of his disability; that a 10-12 year 
delay in onset of a disability of the type which the member was 
afflicted was not improbable and that whatever doubts may have 
existed in the member’s case regarding proximate causation were to 
be resolved in his favor. As a result, the Board recommended that 
the member’s name be placed on the Temporary Disability Retired 
List (TDRL) with a disability rating of 40 percent. Based on that 
recommendation, by orders dated August 26, 1976, the member’s name 
was placed on that list under the provisions of 10 U.S.C. 1205, effective 
August 27, 1976. 

The submission states that based on a preliminary research of 
decisions of this Office, and notwithstanding the fact that the member’s 
name was placed on the TDRL, doubt exists as to whether the member 
is entitled to receive disability retired pay. While it seems to be agreed, 
generally, that the member’s name could be placed on the TDRL, the 
submission goes on to state that the language of column one of 
Formulas 1 and 2 of 10 U.S.C. 1401, indicates that a member must 
be in receipt of basic pay for computation purposes, pointing out that 
the member was not in a pay status at the time his name was placed on 
the TDRL. 

Apparently, the General Law Division of the Coast Guard has dis- 
agreed with that position and has analogised the nonpay status in 
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the member’s case to situations involving reservists who frequently 
participate in active duty for training or inactive duty for training 
without pay. They expressed the view that since those members are 
entitled to disability benefits, including retired pay, so should the 
member here be similarily entitled. 

In cross argument, the view is expressed in the submission that in 
all circumstances reservists are required to seek immediate service 
medical attention, hospitalization or treatment leading to issuance of 
a certificate of disability eligibility, and it is that prompt action which 
creates entitlement to active duty pay and allowances during the dis- 
ability period. In the absence thereof, the submission finds no basis for 
using any active duty pay rate if the member is placed on the TDRL 
directly from an inactive status. 

In that connection, the submission goes on to state that the record 
fails to show any evidence that the member was permanently incapaci- 
tated for future military service at the time of his injury on July 7, 
1959. It is indicated that the member, in fact, performed all his normal 
duties as a Reserve officer until March 1, 1972, at which time he was 
removed from active status in the Reserve; transferred to the Standby 
Reserve and placed on the inactive status list pursuant to 14 U.S.C. 
787a. Further, the member received point credits for drills and for 
active duty for training through August 1, 1971, and he had never 
been other than fully qualified to perform his military duties through- 
out the tenure of his Coast Guard career. Since it is indicated that the 
member never presented himself for service medical or hospital treat- 
ment relating to his eye condition during this time, it was concluded 
that he never assumed a status entitling him to pay and allowances for 
disability purposes or any other benefits at the time his name was 
placed on the TDRL. 

With regard to the question of establishing a rate of monthly basic 
pay upon which retired pay entitlement could be predicated in this 
case, the submission suggests that the member is required to be in a 
basic pay status, either active duty, active duty for training or be in 
receipt of disability pay and allowance as a result of a disabling injury 
at the time of placement of his name on the TDRL in order to compute 
retired pay under Formula 2 of section 1401. Since the member was 
not entitled to basic pay on that day—being previously transferred to 
the inactive service on March 1, 1972—and not entitled to disability 
pay and allowances on a continuation or resumption of disability basis, 
the view is expressed that the member would not be entitled to dis- 
ability retired pay, citing particularly 47 Comp. Gen. 716 (1968) as 
controlling. 

In 47 Comp. Gen. 716, supra, we considered the case of a Coast Guard 
Reservist who, following initial enlistment, was assigned 6 months’ ac- 
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tive duty for training in October 1965. During the period of that 
training he suffered an injury that was determined to have occurred in 
line of duty and not as a result of his own misconduct. As a result, the 
member was released from active duty for training in April 1966 as 
not fit for duty. In 1967, following a Physical Evaluation Board ac- 
tion, the member’s name was placed on the TDRL under the provi- 
sions of 10 U.S.C. 1202. On the question as to his entitlement to receive 
disability retired pay, it was determined that he could not be so 
paid since there was no showing of a continued existence of disability 
or the existence of a basic pay status when the disability determina- 
tion was made. In arriving at that conclusion, it was recognized that 
since the member was in a “more than 30 days active duty status” 
when injured, if he was to be placed on a disability retired list, either 
permanent or temporary, it would be under the provisions of 10 U.S.C. 
1201 or 1202. Under the language of the provisions of those two sec- 
tions it was recognized as necessary that the disability determinations 
be made while the member was in a pay status, which included disa- 
bility pay and allowances. 

We do not believe that that decision is for application in the pres- 
ent case and is distinguishable. 

Section 1205 of title 10, United States Code, relates to members serv- 
ing during periods of “active duty for 30 days or less,” including ac- 
tive or inactive duty training and provides in part: 

* * * a member of the armed forces not covered by section 1201, 1202, or 1208 
of this title would be qualified for entitlement under section 1204 of this title but 
for the fact that disability is not determined to be of a permanent nature, the 
Secretary shall * * * place the member’s name on the temporary disability re- 
tired list, with retired pay computed under section 1401 of this title. 

The qualifications for permanent disability retirement under 10 
U.S.C. 1204, as they relate to the present case, are that the member 
“is unfit to perform the duties of his office, grade, rank or rating be- 
cause of physical disability resulting from an injury” that is “the 
proximate result of performing active duty or inactive duty training.” 

Clearly the finding of the Physical Disability Appeal Board estab- 
lished the existence of a service connected injury, a current disability 
and reasonably established their interconnection. Further, since the 
member was “a member of the armed forces” as that term is used in 10 
U.S.C. 1204 and 1205—being in an inactive status in the Reserve when 
the disability determination was made—the placement of the member’s 
name on the TDRL under section 1205 would be proper notwithstand- 
ing the fact that the member, but for age, was fully qualified for non- 
Regular retirement under the provisions of 10 U.S.C. 1331. Compare 
40 Comp. Gen. 249 (1960) involving a member who had no military 
status when his name was purportedly placed on the TDRL. 
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As previously noted, in 10 U.S.C. 1201 and 1202 the requirement that 
members be “entitled to basic pay” is specifically stated. In 10 U.S.C. 
1204 and 1205, however, the classes of members covered thereunder are 
those “not covered by” the before-mentioned sections who are “unfit 
to perform the duties of * * * [their] office, grade, rank or rating.” 
Therefore, but for the requirement that the disability be determined to 
be the proximate result of the performance of active duty or inactive 
duty training, no basic pay status is required for retirement purposes 
at the time such member’s name is placed on the TDRL under 10 
U.S.C. 1205. 

As to the actual computation under Formula 2 of 10 U.S.C. 1401, 
Column one thereof provides that for the purpose of retired pay 
computation and subject to footnotes 1 and 4 thereunder, use is to be 
made of the “monthly basic pay of grade to which member * * * 
was entitled on day before retirement or placement on temporary 
disability retired list * * *.” (The same language is contained in 
Column one of Formula 1 of the same section. ) 

Members of Reserve components, by the very nature of the laws 
which created such component, maintain a minimum military status, 
which is service identified by grades, ranks or ratings, even while such 
members are not in an active duty status. Since it has been established 
that the basic pay status requirement is limited to 10 U.S.C. 1201 and 
1202 physical disability retirements and not imposed on those members 
who qualify for retirement under 10 U.S.C. 1204 and 1205, once a mem- 
ber has fully qualified for retirement under these latter provisions, the 
use of the word “grade” in conjunction with the phrase “to which the 
member is entitled,” as used in Formula 2 of 10 U.S.C. 1401, cannot be 
read as requiring the reimposition of a basic pay status on the date of 
disability determination or placement on that list in order to have a 
positive rate upon which to compute retired pay. 

Therefore, it is our view that so long as an individual maintains a Re- 
serve status and is otherwise qualified to be placed on the TDRL 
under 10 U.S.C. 1205, then for the purpose of computing disability 
retired pay under Formula 2 of 10 U.S.C. 1401, he may use the monthly 
basic pay rate applicable to his grade and years of service as though 
he was serving on active duty on that date and the question presented 
is answered accordingly. 


[B-187552] 
Purchases—Purchase Orders—Federal Supply Schedule—Con- 
tractor’s Listing—Special Item Categories 
Agency’s order from Federal Supply Schedule (FSS) contractor is valid even 


though contractor had listed its equipment under special item categories inaccu- 
rately describing contractor’s equipment. 
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Contracts—Federal Supply Schedule—Awards—Propriety 


Contractor’s listing of its equipment under special item categories inaccurately 
describing contractor’s equipment does not render contractor’s Federal Supply 
Schedule multiple award contract invalid. Intent of such listing is only to identify, 
as closely as practicable to industry practice, comparable items of the particular 
commodity in order to provide initial guidance to the user agency as to what 
contractors are available to supply which commodities. Furthermore, none of the 
categories under which equipment could be listed accurately described contractor's 
equipment, thus forcing the contractor to choose, in effect, between two equally 
inaccurate categories. 


Contracts—Federal Supply Schedule—Listing—Special Item 
Categories 


The fact that one contractor chose to list its equipment under a special item 
category in its Federal Supply Schedule price list which inaccurately described 
contractor’s equipment and which caused evaluating agency to assume incorrectly 
that contractor’s equipment would not meet its minimum needs does not affect 
another contractor’s FSS contract, or orders placed thereunder, where the other 
contractor listed its essentially identical equipment under an incorrect category 
which effectively allowed its equipment to be evaluated. 


Contracts—Federal Supply Schedule—Prices—Reductions—Cata- 
logue Prices 


Federal Supply Schedule contractor’s prices were evaluated as lower than those 
contained in the FSS contractor’s catalog because of the contractor’s attempted 
price reductions. Even assuming that the applicable prices were those listed in 
the contractor’s catalog, agency’s orders based on the lower prices are not im- 
proper, because contractor’s listed prices have not been shown to be higher 
than those of any other contractors whose items met the Government’s needs. 


Contracts—Federal Supply Schedule—Bid Evaluation Factors— 
Propriety 


Agency’s evaluation of FSS contractor’s equipment need not take into account 
deductions in contractor’s schedule prices for lower priced accessories which 
are not offered by the contractor. 


Contracts—Specifications—Minimum Needs Requirement—Ad- 
ministrative Determination 


Allegation that Federal Supply Schedule contractor’s equipment does not meet 
specified minimum safety requirements is a matter of contract administration 
where contractor has taken no exception to such requirements. 


In the matter of Borg-Warner Health Products, Inc., July 21, 1977: 


Borg-Warner Health Products, Inc. (Borg-Warner) has protested 
the Army’s purchase of hospital room furniture (electric and manual 
beds and overbed tables) from Joerns Furniture Company (Joerns) 
under Delivery Order DADA 15-76-F-R060. The delivery order was 
issued by Walter Reed Army Medical Center (WRAMC) under the 
General Services Administration’s (GSA) Federal Supply Schedule 
(FSS) contract GS-00S-01118. Borg-Warner contends that the pur- 
chase is invalid because: (1) Joerns listed itself incorrectly on the 
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FSS from which WRAMC made its purchase; (2) Joerns improperly 
reduced its price in violation of the terms of its FSS contract; (3) 
Borg-Warner offered lower priced items responsive to WRAMC’s 
minimum needs; and (4) Joern’s electric bed does not meet the solici- 
tation’s electrical safety requirements. 

Borg-Warner’s first ground of protest is that Joerns listed its man- 
ual and electric beds under the wrong category on the FSS and thereby 
misrepresented its equipment. Specifically, the schedule calls for elec- 
tric and manual beds, respectively, with head and footboards re- 
movable without tools, whereas only the headboards of the Joern’s 
beds listed under the applicable FSS are removable without tools. 

We asked GSA to comment on Borg-Warner’s allegation. GSA ex- 
plained that when the schedule was established no specific category 
was designated for beds with headboards that were removable without 
tools but footboards that were not. This placed bidders manufacturing 
such items in the position of choosing between two categories neither 
of which accurately described their products. Moreover, it is GSA’s 
position that for medical reasons the supplier which chooses to list 
its beds with headboards removable without tools and fixed footboards 
under a category describing beds with both headboards and footboards 
removable without tools, chooses the category where such beds best 
fit. GSA states that, more importantly, the intent of the item descrip- 
tion in a multiple award schedule is to identify, as closely as prac- 
ticable, comparable items of the particular commodity in order to 
provide initial guidance to the user agency as to what contractors are 
available to supply which commodities. See FPR § 101-26.408.1. Also, 
GSA notes that to the extent that Joerns’ manual beds appeared in 
the wrong category, that is an error solely with regard to an accessory 
(footboards removable without tools) and does not go to the subject 
matter or affect the validity of the FSS contract or the WRAMC 
purchase order. We see no reason to disagree with GSA’s views in 
the matter. 

In this regard, we note Borg-Warner’s contention that at least one 
of Joerns’ competitors, namely Foster Hard, listed its equipment 
under the FSS to its detriment. The consequence of Foster Hard’s 
representation that its equipment could only be classified as having 
nonremovable head and footboards, was its exclusion from considera- 
tion, even though its headboards were, in fact, removable without tools. 
The fact is that. neither firm could list its equipment in categories 
accurately describing it. It is also reported that Foster Hard had 
no FSS contract at the time award was made, since Foster Hard’s 
contract expired on July 31, 1976, whereas award to Joerns was made 
on September 30, 1976, under a subsequent schedule. Moreover, if there 
had been a clear understanding prior to July 31, 1976 between Foster 





814 DECISIONS OF THE COMPTROLLER GENERAL [56 


Hard and the Army that Foster Hard offered a headboard removable 
without tools, the Army is of the view that Foster Hard’s bed would 
have been unacceptable for the reason that, when raised to its maxi- 
mum height, the bed was two inches too low to meet WRAMC’s mini- 
mum needs. 

The second ground of protest concerns what Borg-Warner charac- 
terizes as a “limited price reduction offer” made by Joerns. In that 
regard Borg-Warner is referring to two letters dated August 9, 1976 
and August 30, 1976 addressed to GSA, FSS, National Furniture 
Center, which stated in pertinent part: 

August 9, 1976 
* * * 
Re: Contract # GS-005-01118 
* * A * * * * 


Relating to our letters of July 29, and July 26 I am submitting revised prices 


relating to pending projects requesting effectiveness for a period of 60 days from 
date. 


(The August 30, 1976 letter merely added furniture groupings that 
had been omitted from the August 9 letter.) There followed prices on 
all of the items listed in Joerns’ catalog submitted pursuant to its FSS 
contract effective August 1, 1976. Apparently, GSA accepted these 
prices on August 16 and September 9, 1976, respectively. The large 
majority of these so called “reductions” were really not reductions at 
all, but merely restated the prices of Joerns’ then effective catalog. 
In the instant case only the prices of side rails and casters were involved 
in the attempted price reductions. According to Borg-Warner, this 
“limited price reduction” is the only legal interpretation that can be 
given Joerns’ letters of August 9, and August. 30, 1976. Moreover, 
Borg-Warner argues that, even though FSS contractors may offer 
price reductions pursuant to the “Price Reduction” clause (41 C.F.R. 
§ 101-26.408-5 (1976) ), it argues that the effect of allowing offerors 
to reduce their prices while a particular purchase is pending consti- 
tutes an auction which should not be allowed. 


The “Price Reduction” clause in question states in pertinent part as 
follows: 


66. PRICE REDUCTIONS 


(Applicable to each solicitation, contract, and resulting Federal Supply Sched- 
ule involving multiple awards.) (a) Reductions to commercial customers and 
Federal agencies. 

(1) If, after the date of the offer, the Contractor (i) changes any of the pricing 
documents or related discounts which were offered to and used by the Govern- 
ment to establish the prices in this contract or (ii) sells any supplies, equipment, 
or services covered by this contract at a price below that in any of the above 
referenced pricing documents so as to reduce any price within the applicable 
maximum order limitation to any customer, an equivalent price reduction shall 
apply to this contract for the duration of the contract period or until the price is 
further reduced, except for temporary price reductions. For purposes of this 
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paragraph, any method by which the price is effectively reduced shall constitute 
a price reduction provided that temporary or promotional price reductions shall 
be made available to the Contracting Officer under the same terms and con- 
ditions as to other customers, except that in lieu of accepting bonus goods, the 
Contractor’s cost of such goods shall be deducted from the contract price. 

In Microcom Corporation, B-186057, November 8, 1976, 76-2 CPD 
385 we stated that the purpose of this clause is to insure that the 
Government receives the benefit of any general price reduction that 
may occur during the FSS contract. period. Although it may be the 
case that in certain instances suppliers may engage in competitive 
bidding for a particular order, we believe that requiring those prices 
for the entire FSS contract period is a sufficient deterrent to prevent 
abuses. Moreover, we see the clause as a reasonable means to achieve the 
result envisioned by GSA in using the “Price Reduction” clause, 
which is to place the Government in a preferred customer status. 

Regarding Borg-Warner’s argument that Joerns’ price reduction 
was limited to sixty days and, therefore, could not be accepted by 
GSA, we again must note that under the “Price Reduction” clause 
no offer by the seller or acceptance by the Government is contemplated. 
Price changes are effected unilaterally by the seller, and if they con- 
stitute a price reduction, then the Government is entitled to that re- 
duction for the contract period. In the instant case the sixty-day pe- 
riod appears to be a “Government only,” temporary price reduction 
which GSA asserts is at variance with the “Price Reduction” clause. 
That portion of the clause states in pertinent part that: 

For the purpose of this paragraph, any method by which the price is effectively 

reduced shall constitute a price reduction: Provided, that temporary or pro- 
motional price reductions shall be made available to the Contracting Officer 
under the same terms and conditions as to other customers. * * * 
GSA interprets the proviso to mean that temporary or promotional 
price reductions are those which are publicized to the contractor’s 
customers and of which the Government is only an incidental bene- 
ficiary. Thus GSA believes that the apparent “Government only” 
temporary price reduction would have no effect under the “Price Re- 
duction” clause. Borg-Warner argues, however, that GSA had no 
authority to disregard such time limitations and extend Joerns’ “lim- 
ited” price reduction offer over the length of the contract. GSA argues 
that it does not matter whether Joerns’ “Limited” price reduction 
had any legal effect, because there has now been a sale, and, regardless 
of any attempted price reductions, GSA must now hold Joerns to all 
sale prices that. were lower than Joerns’ FSS catalog prices. 

Be that as it may, Borg-Warner has not shown how it or any other 
supplier was prejudiced by Joerns having its equipment evaluated at 
prices lower than its listed prices. The discounted price at which 
Joerns’ equipment is listed based on its 1977 catalog prices amounted 
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to $475,246, whereas it was evaluated at $472,648. Either price is lower 
than any proper evaluation of Borg-Warner’s prices (as discussed be- 
low). Accordingly, we do not find that Joerns’ attempted price reduc- 
tion and the consequences thereof are, of themselves, sufficient bases for 
upsetting the purchase from Joerns. 

Next, Borg-Warner contends that it offered the lowest priced beds 
meeting the Government’s minimum needs. This contention is sup- 
ported by a number of arguments advanced by Borg-Warner both 
with respect to the price of its equipment as compared to Joerns’ 
and what Borg-Warner argues is the Army’s improper rejection of 
Borg-Warner’s most price competitive electric beds. 

Regarding Borg-Warner’s argument that it offered the lowest priced 
beds, Borg-Warner concedes that, without adjustment to its or Joerns’ 
prices, Joerns apparently offered lower priced beds to meet the Gov- 
ernment’s stated requirements. Borg-Warner argues, however, that 
certain downward adjustments to its prices and upward adjustments 
to Joerns’ prices are necessary. First, in order properly to compare 
Joerns’ bed with Borg-Wagner’s higher priced bed, Joerns’ prices need 
to be increased to reflect what Borg-Warner views as WRAMC’s re- 
quirement for the more expensive plastic laminate in lieu of Joerns’ 
vinyl laminate finishes on the head and footboards. Moreover, Borg- 
Warner argues that the price of Joerns’ beds should be evaluated in 
such a way as to negate the $24,000 advantage accruing to Joerns’ 
evaluated price when the Army decided that full length safety sides 
would suffice instead of twice as many half-length safety sides. Assum- 
ing no other adjustments, Borg-Warner’s price for its higher priced 
bed with “split” or half-length sides would have been evaluated as ap- 
proximately $523,831 whereas Joerns’ price using half-length sides 
would have been evaluated as approximately $520,681. Because Joerns’ 
price for safety sides on the whole is significantly more than is Borg- 
Warner’s, reducing the number of safety sides by half lowered Joerns’ 
price by $48,043 but Borg-Warner’s only by $24,011, hence Joerns’ 
“$24,000 advantage.” In our view it is axiomatic that the Government’s 
minimum needs are the sole criterion under which Federal Supply 
Schedule prices must be evaluated. M/icrocom, supra. Accordingly, we 
agree with the contracting officer that, as between Joerns’ model 9660 
(electric) and 9300 (manual) beds and Borg-Warner’s Model 4 
(electric) and Model 13 (manual) beds, Joerns’ beds were the lower 
priced. 

Borg-Warner’s second argument in this regard assumes no adjust- 
ments to Joerns’ price of $472,648, but is based on the concept that 
certain deductions in price must be applied to Borg-Warner’s Model 7 
(electric) and its Model 13 (manual) beds, which, when applied, 
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result not only in a more favorable comparison to Joerns’ beds but in 
Borg-Warner’s price being lower. These deductions, premised on Borg- 
Warner’s supplying viny! laminate as opposed to plastic laminate head 
and footboard panels in its Model 7 and Model 13 beds, would allow 
WRAMC to deduct, inter alia, $11,475.04 ($14,343.86 less 20% dis- 
count) from Borg-Warners’ evaluated price of $476,879.88 (which is a 
price that assumes, for the sake of argument, that all other deductions 
which were advanced by Borg-Warner are proper for consideration). 
Evaluated in this way, Borg-Warner’s price would be $7,000 lower 
than Joerns’. As the Army correctly points out, however, Borg-Warner 
does not offer vinyl laminate head and footboards in its FSS contract 
and, therefore, it cannot be the basis for evaluating the price of Borg- 
Warner’s beds. Accordingly we need not decide whether the Army 
properly rejected Borg-Warner’s Model 7 bed as unacceptable. 
Finally, Borg-Warner has alleged that Joerns’ electric bed does 
not meet certain minimum electrical safety standards as specified in 
the schedule contract. Joerns, in our view, has taken no exception 
to any such requirements, and, therefore its FSS contract is valid 
on its face. Whether, in fact, the beds meet the requirements is a 
matter of contract administration and will not be considered here. 
Accordingly, the protest is denied. 


[B-170686] 


Interior Department—Mining Enforcement and Safety Administra- 
tion—National Mine Health and Safety Academy—Student Ex- 
change Program 


Mining Enforcement and Safety Administration (MESA) has authority under 
Federal Coal and Metal Acts to enter into agreements with colleges whereby 
college students enrolled in mining-related programs of study would receive 
training at MESA’s National Mine Health and Safety Academy on a fully 
reimbursable basis. While statutes do not expressly provide for training of 
persons not presently affiliated with Government agencies or mining industry, 
proposed agreements for training of college students in mining-related programs 
are consistent with broad remedial purposes of statutes. 


In the matter of enrollment of college students in Mining Enforce- 


ment and Safety Administration education and training programs, 
July 27, 1977: 


This decision responds to a request by the Secretary of the Interior 
for our opinion as to whether there is authority under the Federal 
Coal Mine Health and Safety Act of 1969 (Coal Act), 30 U.S.C. 
§§ 801-960 (1970 & Supp. V, 1975), and the Federal Metal and Non- 
metallic Mine Safety Act (Metal Act), 30 U.S.C. §§ 721-740 (1970), 
to enroll college students in education and training programs admin- 
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istered by the Mining Enforcement and Safety Administration 
(MESA), Department of the Interior. 

Under delegations of authority from the Secretary of the Interior, 
MESA administers and enforces the Coal and Metal Acts. As a part 
of this administration, MESA conducts education and training pro- 
grams at the National Mine Health and Safety Academy (established 
by the Secretary pursuant to 30 U.S.C. §§ 952, 734) in Beckley, West 
Virginia, and at ten MESA Training Centers in various parts of the 
United States. The Secretary of the Interior interprets the Acts as 
clearly authorizing the education and training of Federal and State 
inspectors, mine operators, and their agents, and miners and repre- 
sentatives of miners, but believes the authority to enroll persons not 
currently employed in the mining industries is uncertain. Because of 
this uncertainty, the Secretary requests our opinion. Specifically the 
Secretary desires to have MESA enter into agreements with West 
Virginia colleges for a student exchange program which would enable 
students in mining-related studies at the colleges to take courses at 
the Academy and receive college credit for them. As explained at an 
informal meeting with MESA staff, the Government would be fully 
reimbursed for all expenses of the training including tuition and room 
and board. 

The purpose of the Coal Act, stated generally, is to establish 
standards for conditions and practices in mines which will protect life, 
promote health and safety, and prevent accidents. 30 U.S.C. §§ 801, 
811(a). Specifically, a purpose of the Coal Act is “to improve and 
expand * * * training programs aimed at preventing coal mine 
accidents and occupationally caused diseases in the industry.” 30 
U.S.C. § 801(g). One method by which the Act provides for imple- 
mentation of these purposes is through the requirement that the Sec- 
retary develop programs with educational institutions designed to 
enable persons to qualify for positions in the administration of the 
Act. 30 U.S.C. § 954. It further requires the Secretary to work with 
educational institutions in developing and maintaining adequate pro- 
grams for the training of persons to carry out the provisions of the 
Act. Id. 

The Coal Act also specifically requires the Secretary to develop 
and expand programs for the education and training of mine opera- 
tors and agents, and miners, in the recognition, avoidance, and preven- 
tion of accidents or unsafe or unhealthful working conditions. 30 
U.S.C. § 952. Similarly, the Metal Act requires the Secretary to develop 
expanded programs for the education and training of employees in 
the recognition, avoidance, and prevention of accidents or unsafe or 
unhealthful working conditions. 30 U.S.C. § 734. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 819 


In addition to the basic authorities discussed above, the Secretary 
points out that under the Department of Interior and Related Agencies 
Appropriation Act, 1977, Public Law 94-373 (July 31, 1976), 90 
Stat. 1043, 1049, he— 


* * * is authorized to accept lands, buildings, equipment, and other con- 
tributions from public and private sources and to prosecute projects in cooper- 
ation with other agencies, Federal, State, or private: Provided further, That 
the Mining Enforcement and Safety Administration is authorized to promote 
health and safety education and training in the mining community through 
cooperative programs with States, industry, and safety associations. 


None of the foregoing statutory provisions specifically authorizes 
the training of persons not presently affiliated with a governmental 
agency or the mining industry. However, we believe that the training 
here proposed for college students is mining-related courses of study 
may reasonably be considered to further the broad remedial purposes 
of the statutes. The Secretary points out in this regard : 


Its [the Academy’s] program is designed to provide an effective background 
in mine health and safety subjects and its courses have been developed toward 
the singular goal of the improvement of the health and safety conditions in 
mines. * * * The present enrollment at the Academy is approximately 200, 
about 45% of capacity, comprised of Federal mine inspectors and employees, 
State mine inspectors, and miners. The enrollment of such students for the next 
few years is not expected to increase dramatically. Mining is a hazardous occu- 
pation and the need for those engaged in any way with the industry to receive 
formal health and safety education and training is well established. It has been 
proven on innumerable occasions that fatal or serious injuries have been avoided 
due directly to the fact that the person had received health or safety training. 
The converse, unfortunately, is also true—many have been killed or seriously 
injured because they had not received such training. 

The lack of available health and safety education and training programs in 
the past has resulted in the employment in industry of persons who have little 
or no formal health and safety training. It has also meant that there is no pool 
of persons qualified by education that industry and MESA can call upon to 
fill mining-related jobs, including that of mine inspector. It is MESA’s desire to 
make available its mine health and safety programs to as large an audience as 
possible, including college students who plan to enter the mining industry in 
order to fill this void. 


The Secretary also notes that the statutes here involved are entitled 
to a liberal construction : 


Remedial and safety legislation with a humane purpose should be construed 
liberally to effectuate its purpose. St. Mary’s Sewer Pipe Co. v. Bureau of Mines, 
262 F. 2d 378 (1959) ; Reliable Coal Co. v. Morton, 478 F. 2d 257 (1973) ; Phillips 
v. Interior Board of Mine Operations Appeals, 500 F. 2d 772; Freeman Coal 
Mining Company v. Interior Board of Mine Operations Appeals, 504 F. 2d 741 
(1974). 

As the court stated in Freeman, “Since the [Coal] Act * * * isa 
remedial and safety statute, with its primary concern being the 
preservation of human life, it is the type of enactment as to which a 
‘narrow or limited construction is to be eschewed’.” 504 F. 2d at 744. 
The stated purposes of the Coal Act demonstrate its humane and 


remedial purpose. 
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Also supporting this approach is the legislative history of the Coal 
Act, referred to in the Secretary’s submission : 
The managers on the part of the House of Representatives during a discus- 


sion of the purposes of the Coal Act state in the Conference Report, No. 91-761, 
House of Representatives, 91st Cong., 1st Sess., at page 63: 


“Section 2 

The Senate Bill and the House Amendment each contained statements of find- 
ings and purposes which were substantially the same. The committee of con- 
ference adopts these provisions with appropriate modifications * * * to incor- 
porate the more detailed Senate provisions relating to the particular purposes 
of the act which emphasize the need to eliminate unsafe and unhealthful condi- 
tions and practices in this industry. In adopting these provisions, the managers 
intend that the act be construed liberally when improved health or safety to 
miners will result.” [Italic supplied. ] 

We have also been advised that the Academy is operating at only 
45 percent of capacity and can absorb the additional students without 
appreciably increasing its expenditures for teaching staff and sup- 
plies. Also, as noted supra, payment for room and board and tuition 
will be made for each student either by the student individually or by 
his or her institution. 

In view of the above, it is our opinion that MESA may enter into 
the proposed agreements in furtherance of its authority under the 
Coal and Metal Acts. 


[B-187802] 


Transportation—Household Effects—Damage, Loss, etc.—Freight 
Charges 


A carrier of househo]d goods in international door-to-door container-MAC (Code 
T) service is entitled to payment for services it performed under a Government 
bill of lading contract when part of a shipment of goods is lost or destroyed 
and delivery of that part is not made because delivery was prevented by the 
act of the shipper’s agent. 


In the matter of Delcher Intercontinental Moving Service, Inc., 


July 27, 1977: 


Delcher Intercontinental Moving Service, Inc. (Delcher) requests 
review by the Comptroller General of the United States of a settle- 
ment action taken by the General Services Administration (GSA) 
on Delcher’s claim for transportation charges. 49 U.S.C. 66(b) (Supp. 
V, 1975). The carrier’s request is in substantial compliance with the 
provisions of 4 C.F.R. 53.3 and 53.4 (1977) and the request for review 
is granted. 

Government bill of lading (GBL) No. H-7041282, dated June 26, 
1974, was prepared by the shipper, the Joint Personal Property Ship- 
ping Office, Alexandria, Virginia, to cover a shipment of household 
goods weighing 16,136 pounds owned by a member of the military 
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from Vienna, Virginia, to La Paz, Bolivia. The shipment moved 
under a “one time only” rate tender offered by Delcher to the Govern- 
ment for “Door to Door Container (MAC) Code T” service. Interna- 
tional door-to-door container-MAC (Code T) service is defined in 
paragraph am(2)(h) of Department of Defense Regulation 4500.34—- 
R, Personal Property Traffic Management Regulation, as: 


(h) International door-to-door container-MAC (Code T). Movement of house- 
hold goods whereby a carrier provides containerization at origin residence and 
surface transportation to the designated MAC [Military Airlift Command] ter- 
minal. MAC provides terminal services at origin (and destination) and air 
transportation to designated MAC terminal. The carrier provides surface trans- 
portation to destination residence. 

The MAC plane carrying a portion of the shipment crashed in 
Bolivia. Approximately 8,552 pounds of the shipment was destroyed as 
a result of the crash. The balance of the shipment, 7,584 pounds, was 
delivered at destination by the American Embassy pack and crate 
contractor. No portion was delivered or is claimed to have been deliv- 
ered at destination by Delcher. 

The carrier filed a claim for transportation charges of $5,696.01, 
which represents an amount equivalent to the value of the service per- 
formed by Delcher; i.e., transporting the 16,136 pounds of household 
goods from Vienna, Virginia, to Charleston Air Force Base, the desig- 
nated MAC facility serving the origin of the shipment. The value of 
the service was based on a reduction of the quoted rate by $4.10 per 
hundred weight, which Delcher alleges represents the rate applicable 
to the destination delivery portion of its rate tender. 

GSA issued a settlement certificate on July 6, 1976, allowing 
$2,677.15 and disallowing $3,018.86 of the $5,696.01 claimed. It allowed 
the part of Delcher’s claim which covered the transportation charges 
from origin to the designated MAC facility at origin on that portion 
of the shipment which was delivered at destination, 7,584 pounds. 

The reason stated by GSA on the settlement certificate for disallow- 
ing the balance of the claim was: 

Delcher One Time Only Quote 4154-101/4 less Delivery Charges since shipment 
was delivered by American Embassy Contractor. Charges are based on 7584 Ib. 
as only that portion of the shipment was delivered at destination. In cases where 
the carrier has failed to deliver at destination a shipment made under a Govern- 
ment bill of lading, the courts have held that the shipper is not liable for freight 
charges. 

Delcher contends that it is entitled to payment of its full claim 
asserting that, in good faith, it fulfilled its obligation because it pro- 
vided origin service which included pick-up, packing, containerization 
and overland transportation to the MAC terminal at Charleston Air 
Force Base. Delcher claims to have been prepared to perform delivery 
service in Bolivia. It contends that its inability to complete its obliga- 
tion was predicated on MAC’s failure to complete its transportation of 
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the shipment and to tender the goods to Delcher for delivery at 
destination. 


Delcher cites Item 32 of Military Basic Tender 1-D, published by 
Household Goods Forwarders Association of America, Inc., which 
states : 

The carrier shall not be liable for loss or damage when the carrier can reason- 
ably establish that such loss or damage occurred while the shipment was in 
the custody and control of the Government. Effective Custody is defined herein 
to mean when a shipment is delivered to authorized representatives of the United 
States Government. 

GSA upon review of the carrier’s claim contends that paragraph 
16 of Delcher’s “one time only” rate tender incorporated by reference 
only the accessorial services in Military Basic Tender 1-D and that 
Item 32 of the Basic Tender has no application to this claim. 

GSA reiterated its contention that where shipments are partially 
delivered, freight charges accrue only as to that part of the shipment 
actually delivered to the destination named in the GBL and accepted 
by the consignee, citing Alcoa Steamship Co., Inc. v. United States, 
338 U.S. 421 (1949) ; Mackey v. United States, 197 F. 2d 241, 248 
(2nd Cir. 1952) ; Strickland Transportation Co., Inc. v. United States, 
223 F. 2d 466 (5th Cir. 1955) ; and 22 Comp. Gen. 1063 (1943). 

The application of Item 32 of Tender 1—-D is restricted by its own 
terms to “CLAIMS FOR LOSS AND DAMAGE.” It applies only as 
a limitation on the carrier’s liability for loss and damage to a ship- 
ment while in the custody and control of the Government. It does not 
refer to or apply to the question of the amount of transportation 
charges the Governments may be liable for on such shipments. There- 
fore, irrespective of the Basic Tender’s applicability to the shipment, 
Item 32 does not and would not have any applicability to the present 
claim. 

GSA correctly contends that in the cases cited by it, freight charges 
accrued only as to the part. of the shipment actually delivered to the 
destination named in the GBL and accepted by consignee. The law is 
well settled that when goods transported on a Government bill of 
lading are lost in transit, the carrier is not entitled to its freight 
charges. See the cases cited by GSA, supra. 

Government bill of lading No. H—7041282 is a contract of carriage. 
Pollard v. Vinton, 105 U.S. 7 (1881); The Delaware, 81 U.S. (14 
Wall.) 579 (1871); United States v. Mississippi Valley Barge Line 
Co., 285 F. 2d 381 (8th Cir. 1960) ; Hast Texas Motor Freight Lines v. 
United States, 239 F. 2d 417 (5th Cir. 1956). As such, it is subject to the 
rules which govern other contracts. See Mewican Light & Power Co. v. 
Pennsylvania R.R., 33 F. Supp. 483, 484 (D.C.E.D. Pa. 1940). And 
it is a generally accepted rule of contract law that to escape liability 
on a contract a party cannot take advantage of his own acts or omis- 
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sions which make impossible the completion of performance of the 
contract by the party obligated to him. Rainier v. Champion Container 
Co., 294 F, 2d 96, 103 (3rd Cir. 1961) ; Gulf Oil Corp. v.. American 
Louisiana Pipe Line Co., 282 F.2d 401 (6th Cir. 1960). 

In Practices of Motor Carriers of Household Goods, 126 M.C.C. 250, 
277 (1977), a recent decision reviewing the practices of motor carriers 
of household goods, the Interstate Commerce Commission stated this 
rule of contract law as it relates to a shipper’s liability for freight 
charges on goods which have been lost or destroyed : 

... Where an act or failure to act by one party to a contract makes perform- 
ance of the other party’s contractual obligations impossible, the first party con- 
tinues to be liable under the contract. Therefore, if the carrier of a household 
goods shipment can prove any or all of the loss or destruction is a result of such 
act or omission, the carrier may recover the freight charges from the shipper... 

The Commission implemented this rule by its order effective March 
1, 1977. See 49 C.F.R. 1056.26(a) and (b). 

Thus, as a party to the bill of lading contract, the Government’s 
liability for the freight charges claimed by the other party (Delcher) 
depends upon whether MAC was acting as the shipper’s agent or the 
carrier’s agent when part of the goods were destroyed while in MAC’s 
possession. 

Air Force Regulation 23-17, effective December 9, 1970, lists among 
other things the special responsibilities and instructions of MAC. 
These responsibilities include, “performing assigned airlift functions 
that accommodate the approved airlift requirements of all DOD 
[Department of Defense] agencies.” (AFR 23-17, para 7(b) (1)). 

The shipper shown on GBL No. H-7041282 is the Joint Personal 
Property Shipping Office, Cameron Station, Alexandria, Virginia, an 
agency of DOD. 

The regulations pertaining to DOD’s Personal Property Movement 
and Storage Program are set forth in DOD Regulation 4500.34-R, 
supra. The Program’s purpose and policy is stated in paragraphs 


1000 and 1002 of Chapter 1 of the regulation : 


1000. Purpose and authority. This regulation describes the various aspects and 
interrelationships of the worldwide system for the management of the Personal 
Property Movement and Storage Program, hereinafter referred to as the Pro- 
gram, and identifies the procedures and responsibilities required to make the 
system function effectively. It establishes standard and special procedures con- 
cerning the movement and storage of personal property for all Department of 
Defense personnel (military and civilian), and personnel of other Government 
agencies (US or foreign) when sponsorship is by one or more of the Department 
of Defense (DOD) components. 

1002. Policy. It is DOD policy that— 

* * * * * ~ 

d. Military air and ocean transportation resources under the control of, or 

arranged by, the Military Airlift Command (MAC) or the Military Sealift 


Command (MSC) will be used to the maximum practicable extent for the move- 
ment of personal property. 
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It is evident from these regulations that part of DOD’s intent in 
creating MAC and the Personal Property Movement and Storage 
Program was that each was to be used to facilitate the missions and 
goals of each other. Each in effect are agents of the Department of 
Defense and in participating in the transportation of the household 
goods under GBL No. H-7041282 MAC was operating as an agent of 
the Shipping Office in carrying out its mission. 

The circumstances here differ significantly from those in the cases 
cited by GSA as authority for the partial disallowance of Delcher’s 
claim because here the partial loss occurred while the household goods 
were in control of the shipper’s agent and the failure of the carrier to 
complete its contractual obligations was occasioned by an act or 
omission of the agent of the shipper, and not the carrier. 

We are in agreement with GSA and Delcher that the value of the 
service furnished is measured by the rate in the carrier’s rate tender 
less the $4.10 per 100 pound rate said to be applicable to the carrier’s 
destination delivery service. Therefore, following the rules of contract 
law discussed herein, we find that Delcher should be allowed $3,018.86, 
the balance of its original claim, if otherwise correct. 

GSA should take action consistent with this decision. 


[B-187396] 


Officers and Employees—Overseas—Home Leave—Erroneously 
Granted and Used—Restoration of Annual Leave Charged 


Federal Aviation Administration (FAA) employee who transferred from Puerto 
Rico to Alaska was erroneously granted home leave. Agency charged employee’s 
leave account with 104 hours annual leave and made deduction from salary for 
18 hours of leave without pay. Arbitrator found this a violation of collective 
bargaining agreement and directed FAA to restore annual leave and reimburse 
salary. Award may be implemented since employee is entitled to waiver of repay- 
ment of 122 hours of home leave erroneously granted and used (5 U.S.C. 5584). 


In the matter of Lamoyne J. DeLille—home leave, July 28, 1977: 


Both the Federal Labor Relations Council (FLRC) and the Depart- 
ment of Transportation (DOT) have requested a determination by 
this Office in the matter of a grievance between the Professional Air 
Traffic Controllers Organization (PATCO), Complainant, and the 
Federal Aviation Administration (FAA), Department of Transporta- 
tion, Alaska Region, Respondent (Walsh, Arbitrator), (Grievance No. 
AAL-75-12(ZAN)2), FLRC No. 76A-99. The case is before the 
Council on a petition for review of the arbitrator’s award filed by the 
Department of Transportation. 

In its letter of January 7, 1977, the Council states, as follows: 


The arbitrator, in the context of the case, determined that the Federal Aviation 
Administration violated the collective bargaining agreement by improperly 
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directing and informing the grievant when it mistakenly authorized him 160 
hours of home leave. As a remedy, the arbitrator directed the agency to restore 
to the grievant both the salary withheld from him and the annual leave charged 
to him. The Council accepted the agency’s petition for review insofar as it related 
to the agency’s exception which alleged that the award violates applicable law 
and appropriate regulations. 


The sole issue before this Office, as stated by the FLRC, is whether 
the arbitrator’s award violates applicable law and appropriate regula- 
tions dealing with entitlement to and the granting of home leave. 


BACKGROUND 


The pertinent facts and circumstances giving rise to the claim, as 
stated in a letter dated August 23, 1976, from the Department of Trans- 
portation to FLRC are: 


The facts involved in the arbitration were that Lamoyne J. DeLille (hereafter 
the grievant) was and is an Air Traffic Control Specialist presently employed 
by the Federal Aviation Administration at the Anchorage Air Route Traffic 
Control Center in Anchorage, Alaska. In May, 1975 the grievant requested a 
transfer to Anchorage where he had been previously employed from San 
Juan, Puerto Rico. This transfer was approved. Grievant requested 160 hours 
of biennial or home leave to be spent between his departure from San Juan 
and his arrival at Anchorage. This request was made of the FAA’s Southern 
Region in Atlanta, Georgia which region has jurisdiction over San Juan. A 
telegram was sent by the Southern Region to the Alaska Region advising of 
grievant’s request and asking for approval of the requested leave. Prior to 
receiving a response, grievant traveled to the headquarters of the Southern 
Region and was advised by the Chief of the Employment Branch that “because 
it is an overseas assignment” he was entitled to home leave. Because he did 
not receive formal orders from Alaska, the grievant then telephoned the Chief 
of the Elmendorf RAPCON, the new duty station of the grievant, and inquired 
of the whereabouts of his travel orders and whether the 160 hours of leave 
had been approved. He was informed by the Chief that his orders were forth- 
coming by teletype and the leave was approved. The leave was approved by 
teletype. Shortly thereafter, grievant’s travel orders were issued and they 
included approval of the requested biennial leave. 

The grievant used 122 of the 160 requested hours and reported to his new 
duty station. Upon his arrival, he was informed that a mistake had been made 
and the leave utilized could not be authorized. It was decided that grievant 
be charged 104 hours of annual leave and 18 hours of leave without pay to 
repay the 122 hours of leave used. 


Mr. DeLillie filed a grievance based upon the aforestated decision 
of FAA, and the matter was submitted to arbitration. In his opinion 
the arbitrator concluded that FAA had violated Article 42, sections 
2(a) and 2(b) of the collective bargaining agreeement between FAA 
and PATCO. In sections 2(a) and 2(b), FAA reserved to itself 
the right to direct the work force and retained the right to hire, pro- 
mote, transfer, and assign its employees. The arbitrator stated that 
FAA had the obligation to properly direct and inform the grievant 
and to issue travel orders to him which conformed to existing law 
and regulations. Inasmuch as the travel orders which were issued to 
Mr. DeLille stated, inter alia, “160 hours biennial leave en route ap- 
proved,” the arbitrator concluded that FAA is bound by the travel 





826 DECISIONS OF THE COMPTROLLER GENERAL [56 


orders, including the portion granting leave, particularly since em- 
ployees of FAA in Anchorage and in the Southern Region advised 
and directed the grievant down a certain path, namely, that he was 
entitled to the home leave requested. To remedy the violation the 
arbitrator directed FAA to repay the 18 hours of salary to the grievant 
and to restore the 104 hours of annual leave it had taken from him. 


OPINION 


1. Home Leave 


The granting of home leave is governed by 5 U.S.C. § 6305 (1970) 
which provides, in pertinent part, as follows: 

(a) After 24 months of continuous service outside the United States, an 
employee may be granted leave of absence, under regulations of the President, 
at a rate not to exceed 1 week for each 4 months of that service without regard 
to other leave provided by this subchapter. Leave so granted— 

(1) is for use in the United States, or if the employee’s place of residence 
is outside the area of employment, in its territories or possessions including 
the Commonwealth of Puerto Rico; 


(2) accumulates for future use without regard to the limitation in section 
6304(b) of this title ; and 


(3) may not be made the basis for terminal leave or for a lump-sum 
payment. 

The functions of the President under section 6305(a) have been dele- 
gated to the United States Civil Service Commission (CSC) by 
Excutive Order 11228, June 14, 1965. Also, the heads of the several 
departments and agencies are empowered to grant leaves of absence, 
including home leave, as authorized by Executive Order 10471, 
July 17, 1953. 

The implementing regulations pertaining to home leave promul- 
gated by the CSC, as pertinent to this case and as found in 5 C.FR. 
§ 630.601, e¢ seg., provide, in essence, that “home leave” means leave 
authorized by 5 U.S.C. § 6305 (a) and earned by service abroad for use 
in the United States. “Service abroad” means service by an employee 
at a post of duty outside the United States. An agency may grant 
home leave only for use in the United States during an employee’s 
period of service abroad or within a reasonable period after his return 
from service abroad when it is contemplated -that he will return to 
service abroad immediately or on completion of an assignment in the 
United States. 

The applicable definition of the term “United States,” as stated 
in section 6301, title 5, Mnited States Code, when used in a geo- 
graphical sense, means “the several States and the District of 
Columbia.” 

Under the provisions of 5 U.S.C. § 6305, a Federal employee gen- 
erally is entitled to home leave after serving a tour of duty overseas 
for the required period. The specific requirements laid down for the 
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granting of home leave are that the employee must have completed a 
basic service period of 24 continuous months abroad and that it is 
contemplated that he will serve another tour of duty abroad. 52 Comp. 
Gen. 860 (1973) ; 35 zd. 655 (1956) ; B-147031, February 5, 1962, and 
September 11, 1961. 

In the case under consideration, Mr. DeLille had completed 24 
months of continuous service in Puerto Rico which satisfied the 
initial statutory and regulatory requirement for entitlement to home 
leave. However, he failed to satisfy the second regulatory requirement 
for such entitlement. Since he transferred from Puerto Rico to Anchor- 
age, Alaska, which is within the “United States” as defined in 5 
U.S.C. § 6301, it clearly was not contemplated that Mr. DeLille 
would return to another assignment abroad as required by 5 C.F.R. 
§ 630.606(c). With the admission of Alaska as a State of the United 
States, service in Alaska is no longer considered to be an overseas 
assignment. Federal Personnel Manual Supplement 990-2, subchapter 
S6-7a(2), explicitly states that “Home leave is to be provided only 
when employees are expected to return to overseas assignments.” Ac- 
cordingly, no statutory or regulatory authority existed for FAA to 
authorize home leave to Mr. DeLille. 

As no authority existed for FAA officials to authorize home leave 
to the claimant, and since the Government is not bound by the unau- 
thorized actions of its agents (54 Comp. Gen. 747, 749 (1975)), it is 
clear that the Government is not bound by the home leave provision 
of the travel orders. Hence, the award of the arbitrator cannot be 
upheld on the ground that the FAA was bound by its issuance of 
orders granting home leave. 


2. Waiver Statute 

The Waiver Statute, 5 U.S.C. § 5584, provides, in essence, that a 
claim of the United States against an employee arising out of an 
erroneous payment of pay or allowances may be waived, in whole 
or in part, by the Comptroller General of the United States or the 
head of the agency. 

In promulgating standards for waiver of claims as authorized under 
5 U.S.C. § 5584, the Comptroller General has provided in 4 C.F.R. 
§ 91.2 as follows: 


(c) “Pay” as it relates to an employee means salary, wages, pay, compen- 
sation, emoluments, and remuneration for services. It includes but is not limited 
to overtime pay; night, Sunday standby, irregular and hazardous duty differen- 
tial; pay for Sunday and holiday work: payment for accumulated and accrued 
leave : and severance pay. It does not include travel and transportation expenses 
and allowances, and relocation allowances payable under 5 U.S.C. 5724a. 


The definition lists a number of items that are identified as pay and 
also states that the term “pay” “includes but is not limited to” the 
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specific items listed, including “payment for accumulated and accrued 
leave.” 


After a careful review of the foregoing, we have concluded that the 
term “pay” appearing in section 5584, and the regulations issued pur- 
suant thereto, includes home leave and, consequently, an erroneous 
grant of home leave is subject to consideration for waiver. 

Prior to determining whether the home leave erroneously granted 
to Mr. DeLille may be waived under 5 U.S.C. § 5584 (1970), it is 
necessary to distinguish the erroneous grant of home leave herein 
involved from an erroneous grant of annual leave. In cases involving 
the erroneous crediting of annual leave, we have held that waiver of 
annual leave is appropriate when, as a result of a later adjustment 
to an employee’s leave account, it is shown that the employee has taken 
leave in excess of that to which he was entitled, thereby creating a 
negative balance in his annual leave account. Otherwise, there is no 
overpayment which may be considered for waiver under the waiver 
statute since the error is susceptible to correction through reduction 
of the employee’s positive leave balance. Matter of Franklin C. 
Appleby, B-183804, November 14, 1975; B-176020, August 4, 1972; and 
B-166848, June 3, 1969. 

In the case before us, at the time Mr. DeLille was erroneously author- 
ized the 160 hours of home leave (of which he used 122 hours), he had 
104 hours in his annual leave account. Therefore, the question arises 
as to whether a different rule can be justified for home leave, permitting 
waiver of the indebtedness where home leave has been erroneously 
granted even if the employee has outstanding annual leave which could 
be used to offset all or a portion of the home leave owed. 

We are of the opinion that home leave and annual leave are suffi- 
ciently different to justify allowing waiver of erroneous home leave 
even where there is outstanding annual leave which could be charged. 
Although annual leave and home leave both appear under chapter 63, 
subchapter I, of title 5, United States Code, 1970, they are separate 
leave systems authorized under different sections of the subchapter. 
Each has different requirements for accrual and accumulation. Also, 
the basic underlying purposes behind the granting of home leave and 
annual leave are different, and they may not be substituted for each 
other. Further, lump-sum payment for annual leave is permissible 
while home leave may not be the basis for lump-sum payment or for 
terminal leave. See Part 630, title 5, Code of Federal Regulations. 
We believe that these basic differences between annual leave and home 
leave justify a different rule in the application of the waiver statute 
where, as here, home leave has been erroneously authorized. 
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Turning then to the facts of the case before us, overpayments of 
pay or allowances arising out of administrative errors may be waived 
by this Office if collection “would be against equity and good conscience 
and not in the best interests of the United States.” 5 U.S.C. § 5584(a) 
(1970). The regulations implementing this statutory provision state, 
in pertinent part at 4 C.F.R. §91.5(c) (1974), as follows: 


* * * Generally these criteria will be met by a finding that the erroneous pay- 
ment of pay or allowances occurred through administrative error and that there 
is no indication of fraud, misrepresentation, fault or lack of good faith on the 
part of the employee or member or any other person having an interest in obtain- 
ing a waiver of the claim. * * * 


In view of the circumstances involved in this claim, it is clear that 
the grant of home leave to Mr. DeLille occurred through administra- 
tive error, and we find no indication of fraud, misrepresentation, fault 
or lack of good faith on the part of Mr. DeLille. Accordingly, we 
hereby waive the indebtedness created by the unauthorized grant of 
home leave and use thereof by Mr. DeLille. 

Moreover, in further support of the legality of the arbitrator’s 
award, 5 C.F.R. § 630.606(e) (1) provides that, when an employee is 
indebted for the home leave used by him when he fails to return to serv- 
ice abroad after the period of home leave, a refund of this indebtedness 
is not required when the employee, as in the case of Mr. DeLille, has 
completed not less than 6 months’ service in an assignment in the 
United States following the period of home leave. 


CONCLUSION 


In summary, although we disagree with the reasoning used by the 
arbitrator, we find that the arbitrator's award is valid under appli- 
cable laws and regulations and may be implemented on the basis of 
this decision. Accordingly, Mr. DeLille is entitled to waiver of repay- 
ment of the 122 hours of home leave erroneously granted to him and 
used by him. Further, he is entitled to reimbursement of an amount 
equal to the 18 hours charged to him as leave without pay and deducted 
from his salary and to restoration to his annual leave account of the 
104 hours of annual leave charged thereto. 


[B-186932] 


Contracts—Negotiation—Changes, etc.—Reopening Negotiations— 
Recommendation by General Accounting Office 


Dispute focusing on protesters’ assertion that they were prejudiced because 
awardee was permitted to correct mistake after submission of best and final 
offers need not be resolved because for other reasons agency should have clarified 
its requirements and reopened negotiations with all offerors. This would have 
provided contractor opportunity to cure its mistake. 
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Contracts—Negotiation—Evaluation Factors—Criteria—Deviation 


In negotiated procurement where agency utilized cost evaluation criteria by 
which dollar values were assigned to desirable and undesirable features of tech- 
nically acceptable proposals, award must be made to low evaluated responsible 
offeror based on adjusted price unless agency first advises offerors that basis for 
evaluation is changed and gives offerors opportunity to amend proposals. 
Contracts—Negotiation—Offers or Proposals—Rejection—Im- 
proper 

Finding that proposal offering “full payout lease” was nonresponsive was improper 
where amended solicitation invited proposals based on lease and on lease with 
option to purchase. In these circumstances, ‘full payout lease” was tantamount 
to offer of terminable lease with option to purchase. 
Appropriations—Availability—Expenses Incident to Specific Pur- 
poses—Necessary Expenses 

Funds appropriated to agency for operating expenses may be used to exercise 
purchase option to the extent needed to meet a bona fide need arising within the 
fiscal year such funds become available. 

Contracts—Negotiation—Offers or Proposals—Preparation— 
Costs 

Claim for proposal preparation costs is denied where protester does not show that 
it was in line for award. 

In the matter of the Sigma Data Computing Corporation and Base 
Information Systems, Inc., July 29, 1977: 


Sigma Data Computing Corporation (Sigma) and Base Informa- 
tion Systems, Inc. (Base), respectively, protest award to Daconics In- 
corporated (Daconics) under a request for proposals (RFP 3-76) is- 
sued by the Federal Trade Commission (FTC) for procurement of a 
word processing and telecommunications system, including a terminal 
network linking FTC headquarters and its regional offices. 

The RFP provided that the evaluated prices of the technically ac- 
ceptable proposals would be calculated by, among other things, deduct- 
ing from the proposed prices specified dollar credits for each of a long 
list of desirable features. Offers were received which were evaluated by 
the FTC after negotiations and receipt of best and final offers, as 
follows: 


Daconics $2, 105, 725 
Sigma (Bid #1) 2, 178, 666 
Base 2, 187, 792* 
Sigma (Bid #2) 2, 305, 830 
Four Phase Systems 2, 383, 731* 
Lexitron 2,619, 423* 
Systems Technology Corporation 3, 148, 228* 


*The asterisks indicate proposals considered by the FTC to be “non- 
responsive.” 
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On June 30, 1976, award was made to Daconics. 

Initially, both protesters assert that Daconics was improperly per- 
mitted to modify its proposal after receipt of the best and final offers 
because, without reopening negotiations, Daconics was permitted to 
withdraw an exception it had taken in its initial proposal to the 
liquidated damages provisions of the RFP. According to the FTC, 
Daconics agreed during the period of negotiations to withdraw its ex- 
ception. However, its best and final offer made no reference to the 
withdrawal. The FTC telephoned Daconics and discovered that the 
omission was the result of a mistake. 

The protesters’ contentions indicate that they assess the FTC’s ac- 
tions in the light of the law regarding correction of mistakes in bids 
in advertised procurements where a bid is not correctable if correction 
would result in making a nonresponsive bid responsive. Federal Pro- 
curement Regulations (FPR) § 1-2.406; General . Electric Co., 
B-184873, May 4, 1976, 76-1 CPD 298. This confusion is understand- 
able since the solicitation indicated that proposals which did not meet 
the mandatory requirements would be treated as “nonresponsive,” a 
term more appropriate for formally advertised procurements than for 
negotiated procurements. 

However, we do not find it necessary to resolve this part of the dis- 
pute, because for other reasons we believe the FTC should have clari- 
fied its requirements and reopened negotiations, which presumably, 
would have provided Daconics an opportunity to cure its mistake. 

Sigma further contends that the FTC changed or improperly ap- 
plied the evaluation criteria in that it gave Daconics credits for 
proposed early delivery notwithstanding that FTC personnel had 
informed Sigma that early delivery credits would be given only 
if all system capabilities were delivered simultaneously. Sigma states 
that, for this reason, it did not offer early delivery but that Da- 
conics was given a credit of $170,000 even though Daconics pro- 
posed to deliver separately the word processing and data collection 
capabilities. The FTC denies that it ever represented to Sigma that 
early delivery credits were dependent upon simultaneous delivery. 
It argues that, in any event, Sigma was not prejudiced because it 
could not have delivered the word processing capability early. 

We agree that Sigma was not prejudiced. If its version of the facts 
is accepted entirely, Daconics appears to remain entitled to 5 months 
of early delivery credits, covering the period for which early delivery 
of both capabilities was promised. Daconics could claim early de- 
livery credits amounting to $125,000 (5 months x $25,000 per month). 
Even if the full credit given Daconics ($170,000) were not allowed, 
the difference between credit allowed and allowable credit is less than 
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the difference between the Daconics and Sigma offers, and Sigma would 
not have displaced Daconics. 

We must express disagreement with some of the assertions made by 
the FTC in its reports to this Office. While the solicitation provided 
that the technically acceptable proposals would be evaluated and 
award made on the basis of a price adjusted according to a specific 
formula, the FTC states that it was required only to make an award 
to that offeror whose proposal was to the best advantage of the Gov- 
ernment, price and other factors considered. Notwithstanding its view 
that Daconics’ evaluated price was low, the FTC believes the award 
to Daconics was justifiable for reasons other than evaluated price. We 
do not agree that an agency can justify award under the circumstances 
of this case, except on the basis of adjusted price, unless it first advises 
the other offerors that revised evaluation criteria will be used and gives 
them the opportunity to revise their proposals accordingly. Cf., ¢.g., 
Informatics, Inc., 56 Comp. Gen. 388 (1977). The FTC also advised 
the offerors by amendment that award would go to the vendor who 
met the mandatory requirements and provided the lowest evaluated 
price. Once the technical evaluation criteria became fixed as either 
mandatory or as factors to be evaluated according to a specific pricing 
formula, the structure of the evaluation was established and the offer- 
ors were entitled to rely upon it. The phrase “other factors considered” 
as used in this RFP cannot permit the FTC to introduce new evalua- 
tion criteria where offerors were not given adequate notice. Minjares 
Building Maintenance Co., 55 Comp. Gen. 864 (1977); cf., e.g., 37 
Comp. Gen. 550 (1958). 

Base takes exception to the FTC’s determination that its proposal 
was nonresponsive due to its offer of a 60-month full payout lease and 
its failure to provide the Government cancellation rights. Further, 
Base asserts that the FTC should have evaluated its full payout lease 
proposal and given Base credit for the residual value of the equipment 
offered. In that event, Base contends, under the terms of the RFP the 
FTC would have been required to award the contract to Base. 

The RFP solicited offers of a lease, lease with option to purchase, 
and purchase and included provisions permitting a comparative eval- 
uation of such offers. Further, the RFP stated that any procurement 
action such as purchase or lease-to-ownership which resulted in the 
Government owning the system would be evaluated by deducting the 
residual value of that equipment to establish system life cost. 

The FTC contends that each vendor was informed by letter that 
the FTC did not have purchase funds, that all vendors were required 
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to submit costs on the basis of monthly rental on a five year lease basis, 
and that the FTC reserved the right to cancel on 60 days notice. FTC 
personnel refer to a telephone call to Base after the closing date for 
receipt of best and final offers, in which it is claimed Base indicated 
that the Government assumed the risk of early cancellation. From this 
the FTC concluded that the Base offer did not permit early termi- 
nation. 

The parties have acted on the assumption that the Base proposal 
would have resulted in title to the Government at the end of the 
60-month leasehold period. Upon inquiry with industry and Govern- 
ment we understand that the term “full payout lease” is used as a 
term of art in the trade and generally refers to a lease with an option 
in the lessee to take title to the equipment without cost at the end of 
an extended leasehold period. In this regard an offer to surrender 
title at the end of the full lease term does not import an exception to 
the mandatory requirement of the RFP that the lease be terminable. 
While Base does not deny that telephone conversations took place, it 
insists that it offered to meet the FTC’s requirements and specifically, 
stated in its best and final letter that it “takes no exception to any of 
the mandatory FTC requirements specified in the RFP.” 

In a report to this Office, the FTC denies that the Base cover letter, 
containing the language just quoted, was ever submitted. The evidence, 
however, is otherwise. The content of the letter, including the quoted 
statement, is referred to in the FTC evaluation team’s report. 

Likewise, because no contemporaneous record was made of the dis- 
puted telephone conversation, or submitted to us, we are unable to give 
FTC’s present recollection of it any weight. Base concedes that it did 
not offer cancellation credits or “rights,” per se, and that in that sense, 
the Government would have assumed the risk of losing its right to take 
title if the lease were cancelled. There is, however, a significant differ- 
ence between acceptance of the financial risk of early cancellation, and 
the Government’s retention of the legal right to cancel. The latter was 
required by the RFP. While retention of purchase credits is desirable, 
and may be subject to negotiation, they were not required. See discus- 
sion in GSA, “Guidance to Federal Agencies on the Preparation of 
Specifications, Selection, and Acquisition of Automatic Data Process- 
ing Systems, ” February 14, 1975. 

In our view the FTC would have retained the right to cancel upon 
60 days’ notice as well as annual options to extend the lease as funds 
became available. At worst, Base offered the FTC the right to take 
title, exercisable under the included purchase option provisions, at the 
end of the leasehold period and at no cost. 
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The FTC also argues that it would have been improper to have made 
an award based upon an evaluation which included the purchase option 
where there was no substantial likelihood that the option would be 
exercised. At the same time, it has evidently negotiated purchase terms 
with Daconics based on Daconics’ pricing in its GSA contract for 
ADP equipment. While we agree that options should not be included 
in the evaluation of offers where there is no substantial likelihood that 
they will be exercised, we question whether FTC can rationally main- 
tain that it anticipates the need and the funding for a five year lease 
and refuse to consider a purchase option for lack of funding, at least 
if the cost of purchasing the equipment would not exceed the cost of 
leasing it in any given year. 

Further, the FTC argues that it would have been unfair to evaluate 
Base’s proposal and give it credit for the residual value of the equip- 
ment offered because the other offerors were led to believe that best 
and final offers had to be submitted on a lease only basis. The amend- 
ment to which the FTC refers does not have such an effect but reads 
as follows: 

The FTC will select the vendor who satisfies our mandatory requirements and 
provides the lowest overall cost proposal. Since the FTC does not have purchase 
funds available in its budget, it will have to rely on the availability of these funds 
in the GSA ADP Fund. If these funds are not available, the FTC will select the 


lowest overall cost proposal based on the lease or lease/purchase method of financ- 
ing. [Italic supplied. ] 


This language neither precludes offers of full payout leases nor negates 
the provision regarding the deduction for evaluation purposes of any 
residual value of equipment for which title would pass to the Gov- 
ernment. 


While the FTC may have misled or confused some of the offerors, 
leading them to believe during discussions as it did that evaluation 
and award would be limited to leasing arrangements only, thereby 
excluding “full payout leases,” we believe the FTC’s unwillingness 
to consider “full payout leases” was unjustified, and it should have 
clarified its requirements in this regard and requested a second round 
of best and final offers. As amended, the RFP provided that residual 
value would be based on the purchase value of the equipment offered 
by the low acceptable offeror. Using as a measure the residual value 
of the Daconics’ equipment under the purchase option negotiated with 
it, it appears that the additional credit to which Base would have 
been entitled would have offset the difference between the evaluated 
price for the lease of the Daconics’ equipment, and the evaluated price 
indicated for the Base proposal. Consequently, the Base proposal could 
not be properly rejected. 
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Each protester further complains about the inadequacy of the de- 
briefing it received and the delays it encountered in obtaining infor- 
mation from the FTC after the award was made. Although we believe 
that access to appropriate information regarding contract awards is 
essential to maintain the integrity of the competitive procurement 
system and to allay offerors’ suspicions, compliance by an agency with 
its debriefing requirements and its Freedom of Information Act regu- 
lations involves procedural matters having no causal relationship to 
the propriety of the procurement action protested. 

Accordingly, the protests are sustained. 

Whether corrective action should be recommended depends on 
whether, under all of the circumstances, such action would be in the 
best interest of the Government. The installation of Daconics’ system 
is essentially complete. The FTC reports that a resolicitation of its 
requirements would entail substantial administrative and other ex- 
penses which would amount to a significant portion of the annual 
FTC budget. While we believe that the FTC submitted a rather in- 
flated assessment of potential resolicitation costs, we are of the opinion 
that such costs would be substantial enough so that a recommendation 
that the present lease with Daconics be terminated or that its exten- 
sion options not be exercised would not be in the best interest of the 
Government. The major deficiency disclosed is the FTC’s failure to 
clarify its requirements and to request a second round of best and final 
offers. If it had done so, there is no reasonable assurance that award 
would not have gone to Daconics whose proposal in the judgment of 
the evaluators clearly offered a superior system of more reliability and 
earlier availability than any other offeror’s proposal. 

However, we are by separate letter today bringing this matter to the 
attention of the Chairman of the Federal Trade Commission. We have 
recommended that the FTC take appropriate action to assure that 
the deficiencies disclosed by our review will not recur in any future 


procurements of this nature. 
Regarding Sigma’s claim for proposal preparation costs, we find 


that, for the reasons stated, the record does not show that Sigma would 
have been in line for award or that it was denied award because of the 
agency’s gross negligence or willful action. Morgan Business Asso- 
ciates, B-188387, May 16, 1977, 77-1 CPD 344. 


[B-187811] 
Contracts—Negotiation—Evaluation Factors—Method of Evalu— 
ation—Formula 


Where agency listed evaluation factors in descending order of importance with 
percentage of weights ascribed to each factor with notation that “maximum 
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weight will not exceed” a certain percentage and, following receipt of proposals, 
evaluation panel varies percentages of certain factors but factors remain in the 
same order of importance, protest against such alteration is denied, as offerors 
must only be informed of factors and relative weights, not precise numerical 
weights assigned to each factor and alteration was not a radical departure from 
request for proposals’ evaluation scheme. 


Contracts—Negotiation—Evaluation Factors—Criteria—Establish- 
ment 


Because of possible appearance of impropriety in procurement process, procuring 
agency should not review or scan technical or cost proposals prior to establishing 
final weights for evaluation factors. 


Contracts—Negotiation—Evaluation Factors—Point Rating— 
Predetermined Distribution 


Where predetermined distribution of points in evaluation of cost (lowest cost 
proposal received 8 points, next lowest 6 points and so on) is used by agency, 
protest that such distribution did not consider actual difference in costs is denied. 
While agency could have used a more rationally founded method of evaluating 
cost, the above-noted scoring scheme was not so prejudicial to protester as to 
require disturbing award, as solicitation made clear cost was secondary to 
technical considerations, and even giving protester maximum points under cost 
no points to awardee does not alter ranking of proposals. 


Contracts—Negotiation—Evaluation Factors—Criteria—Sub- 
criteria 


Evaluation of telecommunications and Federal accounting experience as sub- 
criteria of “related corporate experience” is permissible without agency dis- 
closing subcriteria to offerors, as such subcriteria are sufficiently definitive of 
corporate experience in view of the scope of the procurement. 


Contracts—Negotiation—Requests for Proposals—Protests Un- 
der—Timeliness 


General Accounting Office considered comments by protester even though filed 
more than 10 working days after time allowed under 4 C.F.R. 20.3(d) (1976) 
following receipt of agency report because protester was pursuing Freedom 
of Information Act request for additional documents ; contract had been awarded 
and performance was proceeding. 


In the matter of the Genasys Corporation, July 29, 1977: 


On September 8, 1976, the Office of Finance, General Services Ad- 
ministration (GSA), issued solicitation No. BC-100-BCM-01 for the 
design, programming, testing and implementation of an appropriated 
fund accounting system. 

Four proposals were received and evaluated and, on October 26, 
1976, award was made to System Development Corporation (SDC). 
Genasys Corporation (Genasys) has protested this award to our Offfice 
on various grounds, several of which GSA considers to have been 
untimely filed under our Bid Protest Procedures (4 C.F.R. part 20 
(1976) ). 
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The solicitation, in section “D” entitled “Evaluation Criteria,” 
advised offerors, in part, of the following: 
* * * Tn this procurement cost will be considered secondary to quality. 
The proposal will be evaluated according to the following criteria which are 
listed in descending order of importance: 
Weight Assigned in 


Evaluation Shall 
Not Exceed 


Personnel 50% 
Technical Discussion and Approach 40% 
Related Corporate Experience 30% 
Cost 20% * * * 


On September 16, 1976, a preproposal conference was held with 
prospective offerors. During this meeting, an official of Genasys queried 
the contracting officer regarding the evaluation criteria set forth in the 
request for proposals (RFP). He noted that the weights listed totaled 
140 percent and asked whether they would be reduced to 100 percent 
and if so, when and how. GSA states that it responded that the figures 
listed were percentages and not points and that the stated percentages 
did not indicate the exact relationship between the factors and that 
they would be reduced to total 100 percent during the evaluation 
process. Genasys agrees with the above recollection except that Genasys 
states that the impression it obtained from the conference was that 
the relative weights would remain unchanged. 

Following receipt of the proposals, the evaluators scanned both the 
technical and cost proposals of the offerors prior to establishing the 
final weights for the evaluation criteria. GSA advises that it reviewed 
the technical proposals to see if they were generally responsive to the 
RFP and the cost proposals to determine if the proposed costs were 
below the $500,000 which had been budgeted for the procurement. 
When it was evident that all proposals were under $500,000, the follow- 
ing final weights were assigned : 


Personnel 45 
Technical Approach 

Corporate Experience 15 
Cost 10 


If the weights of evaluation criteria in the RFP had been propor- 
tionately reduced to 100 percent, the following weights result : 


Personnel 35.7 
Technical Approach 28. 6 
Corporate Experience 21.4 
Cost 14.3 
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Therefore, while the factors remained in the same order of im- 
portance, the interrelationship among the factors (i.e., the ratio) was 
altered from that shown in the RFP. 


Genasys’ first two bases of protest are that GSA did not establish 
the maximum value for each factor until after GSA had received and 
reviewed the proposals and that the relative weights of the factors 
were altered from those indicated in the RFP. GSA argues that these 
grounds were untimely protested to our Office as Genasys was advised 
of the manner in which the proposals would be evaluated at the Sep- 
tember 16, 1976, conference. Since Genasys did not protest here until 
after the submission of proposals, GSA contends the protest is untimely 
under 4 C.F.R. § 20.2(b) (1) (1976), which requires protests based on 
alleged improprieties which are apparent prior to the closing date 
for receipt of initial proposals be filed prior to the closing date. 

While the record before our Office shows that a discussion regarding 
the evaluation factors and their relative weights occurred during the 
preproposal conference, we do not find that it was clearly apparent 
what GSA intended to do with the factors prior to the closing date for 
receipt of initial proposals. Therefore, the protest is timely and we 
will proceed to consider the merits. 

Regarding the use of evaluation factors in negotiated procurements, 
we have held that offerors should be advised of the evaluation factors 
to be used in evaluating proposals and the relative weights of the 
factors. Further, once offerors are informed of the criteria against 
which their proposals are to be evaluated, it is incumbent upon the 
procuring agency to adhere to that criteria: or inform all offerors of 
the changes made in the evaluation scheme. Group Operations, Incor- 
porated, 55 Comp. Gen. 1315 (1976), 76-2 CPD 79. However, neither 
past decisions of our Office nor the applicable procurement regulations 
require the disclosure of the precise numerical weights to be used in 
the evaluation process. 50 Comp. Gen. 565 (1971). 


In the RFP, offerors were advised of the four factors against which 
proposals would be evaluated and these factors were listed in order of 
descending importance with the caveat that the weight to be assigned 
a factor would not exceed a certain percentage (e.g., Personnel—50 
percent). We have held that offerors must be informed of the broad 
scheme of scoring to be employed and that an appropriate method of 
disclosing the relative weights of the evaluation criteria is to list the 
factors in descending order to importance or priority. 50 Comp. Gen. 
390, 411-412 (1970) and 50 Comp. Gen. 788, 792 (1971). Concerning 
the failure of GSA to establish the maximum value of each factor until 
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after receipt of proposals, as noted above, an agency need not disclose 
the precise numerical weights of each factor to offerors and we find 
that the RFP adequately set forth the relative importance of the 
evaluation factors to inform offerors. 

The second contention of Genasys in connection with the evaluation 
factors is that the weights given each factor were altered from those 
stated in the RFP. While the actual weight given each factor was 
changed following the receipt of proposals, the factors did remain 
in the same order of importance and none of the weights assigned 
exceeded those set forth in the RFP. We do not view these changes 
as such a radical departure from the evaluation scheme outlined in the 
solicitation to have required advice to all offerors of the change. See 
50 Comp. Gen. 390, 412 (1970). Accordingly, the protest on the above 
basis is denied. 

While, as noted above, we find nothing objectionable in establishing 
the final weights to be given each evaluation factor until after receipt 
of proposals, we believe GSA should not have reviewed either the 
technical proposals or the price proposals prior to establishing such 
weights. While our review of the procurement has not revealed any 
favoritism towards one offeror over another, the scanning of proposals 
could give the appearance of impropriety which should be avoided in 
the competitive procurement process, 

Genasys also protests the manner in which points were awarded 
under the evaluation category of cost. GSA evaluated cost by assigning 
8 points to the lowest estimated cost proposal, 6 points to the next 
lowest, 4 to the next and 2 points to the highest cost proposal. GSA 
also awarded 2 points for the lowest cost per man-hour. Genasys re- 
ceived 8 points and SDC received 2 under the cost factor and Genasys 
also received the 2 points for lowest cost per man-hour for a total of 
10 points under cost. Genasys argues that this predetermined point 
breakdown did not take into consideration the actual cost difference 
between the proposals and, therefore, further diminished the actual 
impact of cost on the evaluation. Genasys’ proposed cost was $258,000 
and SDC’s cost proposal was $441,000. Genasys further argues that this 
predetermined point breakdown irrationality is clearly shown if the 
costs proposed by two offerors were only $1,000 apart. 

We believe that the predetermined distribution of points could have 
lessened the weight accorded cost in the evaluation scheme and that 
a more rationally founded method of evaluating cost should have been 
employed by GSA rather than mechanically ranking the cost proposals 
against a predetermined scoring scheme. However, we do not find it 
to have been so improper as to require disturbing the award. Here, 
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since the RFP clearly indicated that technical considerations were of 
more importance than cost, and Genasys received the most points 
awarded under the cost evaluation, we do not believe it was so prejudi- 
cial as to render improper the award to SDC. Even dropping the 2 
points awarded SDC under cost, SDC still had the highest ranked 
proposal, 90 points to 86 for Genasys. 

Finally, Genasys argues that GSA altered the scope of the factors 
to be considered under the third rated category “related corporate 
experience” by considering factors not listed in the solicitation. The 
15 points available under the experience category were broken down 
into two subcriteria with 8 points possible for telecommunications ex- 
perience and 7 points for Federal Government accounting experience. 
Both SDC and Genasys received the maximum 15 points under this 
category. 

Genasys contends that it was improper to evaluate telecommuni- 
cations experience as offerors were not on notice that this subcriteria 
would be considered. Genasys states that the fact that offerors were 
advised at the preproposal conference that the accounting system to 
be developed would be used in connection with the INFONET com- 
puter and telecommunications system was not, as GSA alleges, suffi- 
cient to alert offerors that telecommunications experience would be 
evaluated. 


With regard to evaluation subcriteria, we have held that each sub- 
criterion need not be disclosed so long as offerors are advised of the 
basic criteria and any subcriteria used by the agency in the actual 
evaluation are merely definitive of the basic criteria. Dikewood Serv- 
ices Company, 56 Comp. Gen. 188 (1976), 76-2 CPD 520. We find 
that the evaluation of both telecommunications and Federal account- 
ing experience to be logical in the procurement of an accounting 
system which will be implemented via computer terminals located 
around the United States and linked by a telecommunications sys- 
tem. Accordingly, this basis of protest is denied. 


As an alternative remedy to having the SDC contract terminated 
and an award made to Genasys, Genasys requests reimbursement of 
its proposal preparation costs. As we have found nothing legally 
objectionable in the award to SDC, there is no basis for further con- 
sideration of Genasys’ claim for proposal preparation costs. 


In connection with this protest, one procedural point has been 
raised by SDC’s counsel regarding our Office’s development of the 
record of the protest. SDC contends that our Office should not have 
considered the comments by Genasys in rebuttal to GSA’s report on 
the protest because the comments were submitted more than 10 work- 
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ing days after Genasys’ receipt of GSA’s report. See 4 C.F.R. 
§ 20.3(d) (1976). Our Office considered Genasys’ comments, filed on 
May 6, 1977, following its receipt of GSA’s report on February 28, 
1977, because of several factors. Initially, GSA did not supply Genasys 
the supporting documents which it furnished our Office. Genasys re- 
quested these papers from our Office and, after checking with GSA 
as to the documents’ release, they were forwarded to Genasys on 
March 7, 1977. Since GSA would not release all of the documents, 
Genasys filed a Freedom of Information Act request with GSA on 
March 18, 1977, and received some of the withheld documents on 
April 22, 1977. While Genasys appealed the denial of the request for 
further documentation, it filed comments with our Office on May 6, 
1977. 

Our Office granted Genasys’ various extensions to file comments 
because it did not possess adequate information to respond to GSA’s 
position. Further, the contract had already been awarded to SDC and 
performance was proceeding. Therefore, based on the above considera- 
tions, our Office considered the comments filed by Genasys. Unicare 
Health Services, Inc., B—180262, B-180305, April 5, 1974, 74-1 CPD 
175. 


[B-188458] 
Contracts—Protests—Burden of Proof—Protester 


When record shows that bid samples were handled with due care by the procuring 
agency, protester who alleges, without further evidence, that mishandling or 
sabotage by Government caused samples to be rejected has not sustained burden 
of proof. 


Bids—Evaluation—Objective v. Subjective Factors 


General Accounting Office (GAO) recommends that in future procurements, 
use of objective and subjective evaluation factors be clearly distinguished. 
Moreover, GAO questions whether nonresponsive samples should have been 
disassembled by agency to determine whether they met unlisted specification 
requirements since regulation provides for such evaluation only if the samples 
meet listed characteristics. 


In the matter of Lutz Superdyne, Inc., July 29, 1977: 


Lutz Superdyne, Inc. (Lutz) has protested awards to two other 
bidders, the L. S. Starrett Company (Starrett) and Scherr-Tumico, 
under General Services Administration (GSA) invitation for bids 
(IFB) No. FTAP-C5-95037-A-1-10-77, issued November 23, 1976. 
The solicitation covered various types of measuring devices, including 
calipers, micrometers, and dividers, to be provided on a requirements 
basis between February 1, 1977 and January 31, 1978. 
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Bidders were required to furnish two representative samples for 
each item or group of items. These were to be evaluated for “SUB- 
JECTIVE CHARACTERISTICS—WORKMANSHIP” according 
to Federal specifications; no objective characteristics were listed. The 
IFB stated that failure of a sample to conform to all such character- 
istics would result in rejection of the bid for that item. 

Lutz protests on grounds that its samples were not fairly or prop- 
erly evaluated, and suggests that they were mishandled or deliberately 
sabotaged by GSA, causing the rejection of its low bid as nonrespon- 
sive. Lutz also alleges that sample calipers submitted by Starrett did 
not meet specifications. 

There were different workmanship specifications for each type of 
measuring device covered by the IFB. For calipers, the applicable 
specification provided as follows: 

The requirements within this specification are intended to describe the best 
commercial quality calipers available. The calipers shall conform to the quality 
of the end product specified by the requirements in this specification. In addi- 
tion, the calipers shall be free from rust, burrs, fins, nodules, or other defects 
which may impair their serviceability, durability, or appearance. 

Lutz submitted samples of two different types of calipers. GSA’s 
evaluation of these states: 


[F Jails workmanship—not finished IAW [in accordance with] { 3.5.1.1.7 
* * * Circular band spring is bent causing legs to be out of alignment. 


Paragraph 3.5.1.1.7, in turn, refers to finish : 


* * * All exterior surfaces of the calipers, with the exception of threaded 
rods, knurled surfaces, and the insides of the circular band springs shall be 
polished. ‘‘Polished” shall mean a surface having a high degree of smoothness 
with the appearance of a good ground finish. 


GSA explains its evaluation of Lutz’s sample: 


* * * [T]he legs of the caliper had areas containing rough surfaces and sharp 
edges, rivet heads were rough in appearance, and band springs were rough on 
the edges. None of these surfaces had a high degree of smoothness with the 
appearance of a good ground finish * * *, [Italic supplied.] 

Lutz disagrees with the evaluation and suggests submission of 
samples to an independent laboratory for testing according to para- 
graph 3.10, which contains specific standards for surface roughness 
which Lutz believes that it meets. 

As to the other basis for rejection of its caliper samples, Lutz 
alleges that springs were bent, causing caliper legs to be out of align- 
ment, after shipment to GSA. This may have happened when GSA 
disassembled them, Lutz states; moreover, protective poly bags and 
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rubber tips were missing when Lutz examined its samples following 
their rejection. 

Lutz also examined Starrett’s samples, which were accepted, and 
charges that legs of those calipers did not come evenly together in a 
lateral (flatwise) position within 1/64 inch, as required by the specifi- 
cations. Lutz further charges that one of Starrett’s samples stuck at 
positions along the threaded rod when the screw was loosened, con- 
trary to the specification. 

GSA contends that Lutz’s caliper samples had not been received 
in bags or with rubber tips, and that all were defective when received. 
Samples submitted by mail are checked for external damage before 
opening, GSA states, and are stored in the containers in which they 
were shipped. Citing long years of experience of the technician in 
charge of sample handling, GSA states that all personnel use due 
care and that no reason exists for sabotage. 

GSA states that surface roughness, covered by paragraph 3.10, 
cannot be measured on pitted or curved surfaces such as found on 
these calipers. One of Lutz’s samples was disassembled, GSA ac- 
knowledges, to determine whether it was of alloy tool steel, but this 
was not done until after the evaluation report had been submitted to 
the contracting officer. GSA found that the sample did not conform to 
metallurgical specifications, then went on to check calipers being 
produced under Lutz’s current contract, which also were found de- 
ficient. 

Concerning Starrett’s samples, GSA states that they “may or may 
not” have had legs which came evenly together within 1/64 inch, but 
that this was an objective requirement, “not suitable as a point of re- 
jection under the subjective evaluation of workmanship.” 

Lutz’s low bids on calipers, IFB items 1, 2, 3, 6, 7, and 8, were de- 
termined to be nonresponsive, and award was made to Starrett on all 
but item 3, which GSA decided to procure later by negotiation. In 
addition to protesting this determination, Lutz objects to the non- 
award of item 12 because its bid price was considered too high. GSA 
states that while a 62 percent increase from Lutz’s previous contract 
price was considered excessive, the main factors in not making an 
award for item 12 were low estimated requirements and a 20-month 
stock. 

Micrometers, the second measuring device involved in this protest, 
were evaluated according to the following Federal specification : 


* * * The workmanship shall be in accordance with the best grade of com- 
mercial practice covering these types of tools. Calipers and gages shall be free 
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from defects or blemishes affecting their appearance or which may affect their 
serviceability. 

Lutz submitted samples of two types of micrometers. GSA’s evalu- 
ation of one states: 


[# Jails workmanship—spindle lock partially engages when held with thimble 
up. This causes a binding when spindle is rotated. 


The other Lutz sample also failed workmanship : 


* * * [S]pindle lock does not effectively lock the spindle (see 3.10.3.5 * * *). 
Ratchet mechanism is loose on one sample. 


Paragraph 3.10.3.5, in turn, states: 


* * * [S]pindle lock * * * shall effectively lock the spindle without altering 
the distance between measuring faces by more than 0.0001 inch or 0.003 mm., 
** * 


GSA expiaiis: 

* * * Paragraph 3.10.3.2 requires that the cylindrical front portion of the 
micrometer screw spindle be a good free-turning fit in its frame bearing without 
binding and shall run freely and smoothly throughout the length of its travel. 
* * * [E]vidence of sticking or binding is classed as a major defect. * * * 
Measurements made using calipers of this type are often determined by the 
touch of the user. Binding of the type found in this tool would seriously affect 
this touch. 

Lutz argues that binding of the spindle is not a matter of work- 
manship, and that looseness of the sample must have been due to mis- 
handling. The firm protests rejection of its low bids for micrometers, 
items 18, 19, and 24, and award to Scherr-Tumico. 

Dividers, the third measuring device involved here, were evaluated 
as follows: 

* * * Workmanship shall be in accordance with the best commercial practice 
for this type of tool. All parts shall be free from defects or blemishes which 
affect the appearance or serviceability. 

GSA’s evaluation of the divider samples which Lutz submitted 
states: 


[FJails workmanship—thumb attachment is not securely fastened to the 
circular band spring IAW [in accordance with] § 3.6.1.6 * * *. 


Paragraph 3.6.1.6 in turn requires a thumb attachment which: 


* * * shall be securely fastened to the circular steel band for convenience in 
handling the dividers when in use. 


GSA explains: 
[T]he thumb attachment was so loose when received * * * that the nut was 


almost off. Had the thumb attachment been secured in such a manner that it 
could not come loose in normal usage, it would not have come loose in transit. 
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Because of this, GSA concluded that Lutz’s dividers were not service- 
able. 

Again, Lutz argues that the samples were not defective when 
shipped, but contends that, in any case, GSA should have conducted a 
plant facilities survey because any looseness could have been corrected 
in production. Lutz therefore also protests rejection of its low bids for 
dividers, items 47-51, and award to Starret. 

With regard to the entire procurement, Lutz argues that awards 
were precipitous; that they will result in increased costs to the Govern- 
ment; that Starrett’s production under the contract has not met 
specifications; and that Lutz has successfully performed similar con- 
tracts in the past. 

A preliminary issue, raised by the allegations of mishandling or 
sabotage, is whether Lutz has met, the burden of proving that GSA 
was responsible for damage, if any, to its samples. The record shows 
only that Lutz submitted representative samples which were found 
to be unacceptable, presumably due to damage incurred at some point 
after manufacturing. While we cannot say for certain that the samples 
were not damaged while in GSA’s possession, neither can we conclude 
that unaccepability resulted from mishandling by GSA. We therefore 
find that Lutz has not sustained its allegation. See Clauss Cutlery 
Company, B-187730, May 11, 1977, 77-1 CPD 335; B-168108, January 
13, 1970. 

The main issue here, we believe, is whether GSA properly evaluated 
the bid samples for subjective characteristics, e.g., workmanship. Our 
Office has held that failure of a bid sample to meet objective specifica- 
tions may be evidence of poor workmanship, justifying rejection on 
grounds that durability or serviceability may be impaired. R & O 
Industries, B-183688, December 9, 1975, 75-2 CPD 377; B-175555, 
August 25, 1972. Objective and subjective requirements are not 
mutually exclusive. 2 & O Industries, 53 Comp. Gen. 810 (1974), 
74-2 CPD 221; B-175699, August 9, 1972. Under the circumstances, 
we believe GSA was justified in rejecting Lutz’s bids on calipers 
because its samples showed poor workmanship. 

However, it is not clear to us how GSA determined which of a 
large number of objective criteria contained in the applicable Federal 
specifications for calipers would be applied and which were unsuitable 
for evaluating workmanship. For example, GSA used an objective 
specification requiring that particular exterior surfaces be polished 
as evidence of poor workmanship by Lutz, but did not apply an 
objective specification relating to alignment to Starrett’s samples. 
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Moreover, since GSA found Lutz’s samples nonresponsive to the 
listed workmanship specification, we question whether they should 
have been disassembled to determine whether they met unlisted metal- 
lurgical specifications. GSA procurement regulations provide for tech- 
nical evaluation “if the samples meet the listed characteristics but there 
is doubt as to whether the sample meets all of the characteristics 
required by the specifications.” See GSA Procurement Regulations 
5A-2.202-4 (1976). 

In the case of the micrometer and divider items, on the other hand, 
Lutz’s samples were rejected on the basis of defects affecting service- 
ability. We find no reason to question GSA’s determination in this 
regard. 

As for Lutz’s other objections to this procurement, GSA states that 
the awards were not precipitous in view of 100-day delivery require- 
ments, and should have been made by December 15, 1976. In this con- 
text, awards to Starrett on February 9, 1977, and to Scherr-Tumico 
on February 18, 1977, do not appear precipitous. Lutz argues that 
awards to Starrett involve from 42 to 86 percent increases in price, 
while its own bid prices had increased only from 24 to 57 percent since 
1976-77. Although GSA has not provided us with a detailed analysis, 
the contracting officer states that award prices were fair and reason- 
able, and because of the contracting officer’s broad discretion in such 
matters, we will not question the award on this basis. See Lasko Metal 
Products, Inc., B-182931, August 6, 1975, 75-2 CPD 86; B-176262, 
January 23, 1973; B-176262(2), December 4, 1972; B-175307, June 
14, 1972. As for Lutz’s argument that there have been no complaints 
about measuring devices which it has previously furnished, past satis- 
factory performance is no substitute for the requirements of a pro- 
tested IFB. R & O Industries, Inc., 58 Comp. Gen. 810, supra. More- 
over, it is not our practice to submit samples to independent testing 
laboratories, as requested by Lutz. B-176262, supra. 

Finally, we have only Lutz’s unsupported allegations that Starrett’s 
samples, as well as calipers now being produced, do not meet specifica- 
tions. Whether those currently being produced do so is a matter of 
contract administration, not for resolution under our bid protest pro- 
cedures. SMI (Watertown), Inc., B-188174, February 8, 1977, 77-1 
CPD 98. Although we recommend that in future solicitations the use 
of objective and subjective criteria be clearly distinguished, we do not 
believe it would be appropriate to recommend termination of the con- 
tract for the convenience of the Government on this basis. 

Accordingly, the protest is denied. 
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